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PREFACE. 

THE  object  of  this  little  book  is  to  help  beginners  who 
are  reading  Roman  Law  for  the  Preliminary  Examina- 
tion in  the  Honour  School  of  Jurisprudence  at  Oxford ; 
and,  accordingly,  it  only  deals  with  those  portions  of 
the  Institutes  of  Gains  which  are  prescribed  by  the  Board 
of  Faculty  of  Law.  But  I  hope  that  it  may  prove 
useful  to  some  of  those  who  are  beginning  the  study  of 
Roman  Law  for  other  examinations. 

As  it  is  impossible  to  understand  the  law  in  the 
time  of  Gaius  without  some  knowledge  of  its  history, 
and  as  I  have  not  yet  met  with  any  history  of  Roman 
Law  suitable  for  the  average  beginner,  I  have  en- 
deavoured to  supply  the  want  in  Part  I. 

In  Part  II.  I  have  followed,  as  closely  as  possible, 
the  arrangement  adopted  by  Gaius,  and  have  frequently 
incorporated  the  notes  in  the  summary  of  the  text  so  as 
to  give  a  connected  statement  of  the  law,  the  notes 
being  indicated  by  square  brackets,  and  on  historical 
matters  have  given  references  to  Part  I. 

On  controversial  points  which  could  not  be  omitted, 
e.g.,  the  origin  of  the  distinction  between  res  mancipi 
and  res  nee  mancipi,  I  can  only  hope  that  I  have  said 
little  which  the  reader  will  have  to  unlearn  when  he 
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pursues  his  studies  beyond  the  rudiments  required  for 
the  Law  Preliminary  Examination.  If  possible  I  have 
evaded  these  matters,  e.g.,  I  have  merely  stated  the  effect 
of  the  Lex  Hortensia  as  given  by  Gaius,  with  a  reference 
to  the  introduction  to  the  fourth  edition  of  Posies  Gaius, 
where  the  latest  theory  is  discussed. 

In  conclusion  I  must  acknowledge  my  great  obliga- 
tions to  the  works  enumerated  on  p.  xii.,  and  to  my 
friend  and  former  pupil  the  Rev.  J.  H.  R  Hope,  B.C.L., 
for  his  kind  and  valuable  assistance  in  the  revision  of 
the  proofs. 

T.  RADFORD  POTTS. 

17  CRICK  EOAD,  OXFORD, 
6th  February,  1907. 
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PART  I. 
HISTORICAL  INTRODUCTION. 

CHAPTEE  I. 
EARLY  POLITICAL  ORGANISATION. 

THE  populus  Eomanus  seems  to  have  originated  in  the  fusion 
of  three  tribes  of  the  Latin  stock,  called  Eamnes,  Titles  and 
Luceres.  They  occupied  a  small  territory  on  the  banks  of 
the  Tiber,  and  established  their  fortified  camp  or  stronghold 
on  some  of  the  hills  which  form  the  site  of  modern  Eome. 
Each  tribe  consisted  of  a  number  of  gentes  (clans),  and  each 
gens  comprised  a  number  of  familice  (families),  each  familia 
having  a  paterfamilias  at  its  head.  Thus  no  one  could  be  a 
civis  Eomanus,  i.e.,  a  member  of  the  jwpulus  Eomanus,  unless 
he  was  a  member  of  a  familia  and  gens. 

In  the  earliest  period  the  functions  of  government  seem  to 
have  been  performed  by  means  of : — 

1.  An  assembly  of  the  gentes,  called  Comitia  Curiata. 

2.  A  council  of  elders,  called  Senatus. 

3.  A  small  corporate  body  of  persons,  learned  in  divine 
and   human    law,    called    Collegium    Pontificum — with    the 
Pontifex  Maximus  at  its  head. 

4.  An  elected  chief,  called  Eex. 

1.  COMITIA    CURIATA,— For    military    and    political    pnr- 
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poses,  the  whole  of  the  gentes  were  divided  into  thirty  curia. 
The  curia  was  a  corporate  association  of  all  the  male  members 
of  the  gentes  included  in  it  who  were  old  enough  to  bear  arms, 
hence  the  assembly  of  the  curies,  was  addressed  as  "  quirites  " 
(spearmen).  The  comitia  curiata  was  the  assembly  of  the 
male  citizens  in  their  respective  curia.  In  that  assembly 
each  curia  had  one  vote  which  was  determined  by  the 
majority  of  the  members  of  the  curia.  The  comitia  could 
only  meet  when  summoned  by  the  king.  When  summoned 
(calare)  on  certain  days  fixed  by  the  calendar  for  the  transac- 
tion of  ordinary  business,  the  assembly  was  called  comitia 
calata.  No  debate  took  place  at  any  meeting;  the  curia 
could  only  give  a  "  Yes  "  or  "  No  "  answer  to  the  matter  sub- 
mitted to  them.  A  law  passed  by  the  comitia  and  ratified 
by  the  senate  was  called  lex  curiata. 

2.  SENATUS. — The  senate  was  a  council  of  300  quirites 
each  elected  by  the  king  for  life.  They  acted  as  counsel- 
lors of  the  king  when  he  chose  to  consult  them ;  and  no 
measure  passed  by  the  comitia  curiata  could  become  law 
without  the  ratification  of  the  senate.  At  the  death  of  the 
king  his  imperium  (supreme  power  in  the  State)  vested  in 
the  senate  until  a  new  king  was  elected. 

y.        3.  COLLEGIUM    PONTIFICUM. — This    seems   to   have    been 

>     a    self-electing    body    of    four   or    five    members,    including 

its  president,  the  Pontifex  Maximus.      The  pontifices  were 

not  priests  of  any  particular  Deity,  but,  in  their  corporate 

capacity,  exercised  a  general  supervision  over  the  religious 

life  of  the  community.     They  preserved,  either  by  tradition 

or  by  written  records,  a  knowledge  of-  the  details  of  divine 

and  human  law,  and  a  calendar  of  dies  fasti  et  nefasti  (the 

days  on  which  the  comitia  and  law  courts  could,  and  could 

y  not,  transact  business).     These  traditions  and  records  were 
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a  secret  known  only  to  the  members  of  the  collegium,  who 
thus  acquired  a  monopoly  of  legal  knowledge  and  became 
the  only  authoritative  interpreters  of  the  law.     The  functions^" 
of  the  collegium  seem  to  have  been  merely  to  give  advice 
when  consulted  by  officials  or  private  citizens.  X 

4.  BEX. — The  king  was  chief  priest  as  well  as  supreme 
secular  ruler.  In  theory  his  power  seems  to  have  been  des- 
potic. He  could  himself,  or  through  his  deputies,  perform 
all  the  functions  of  government.  As  supreme  law-giver  he 
could  make  orders  (edicta,  interdicta),  and,  as  supreme  judge, 
punish  disobedience  to  them.  But  in  practice,  it  seems 
probable  that  he  acted,  at  least  in  all  important  matters, 
upon  the  advice  of  the  senate  and  collegium  pontificum ;  and 
that  he  would  not  attempt  to  alter  the  ancient  customary 
law  called  jus  (p.  7)  except  by  means  of  a  lex  curiata. 


CHAPTEE  II. 
EARLY  LAW  AND  PROCEDURE. 

THE  term  law  has  many  meanings  in  our  language.  In  the 
physical  sciences  it  is  often  used  to  describe  phenomena  of 
nature,  e.g.,  the  "law  of  gravitation,"  the  "law  of  motion". 
In  the  practical  sciences  it  is  used  to  signify  a  rule  of  human 
action.  Such  a  rule  may  be  a  rule  of  internal  human  action, 
an  ethical  rule,  i.e.,  it  is  intended  to  control  acts  of  the  mind 
not  manifested  by  speech  or  other  physical  act,  e.g.,  the  pre- 
cept "  think  no  evil  ".  Or  it  may  be  a  rule  of  external  human 
action  i.e.,  it  is  only  intended  to  directly  control  physical  acts 
e.g.,  "  thou  shalt  not  steal "  (cf.  Holland,  pp.  18,  25) ;  in 
the  following  pages,  the  term  law  is  used  in  this  latter  sense. 
Law,  as  a  rule  of  external  human  action,  requires  men  to 
act  or  to  forbear  from  acting  in  a  definite  manner.  If  the 
law  requires  such  acts  or  forbearances  in  favour  of  certain 
persons,  or  classes  of  persons,  those  who  are  required  to  act 
or  to  forbear  are  said  to  have  duties  imposed  upon  them, 
while  those  who  are  to  have  the  benefit  of  the  acts  or  for- 
bearances, are  said  to  have  rights  conferred  upon  them.  In 
such  cases,  breach  of  the  law  imposes .  on  the  transgressor  a 
liability  to  make  satisfaction  or  to  suffer  a  penalty  of  some 
kind.  This  liability  is  called  the  sanction  of  the  law  ;  the  fear 
of  incurring  it  tends  to  produce  conformity  to  the  law.  The 

(4) 
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law  is  said  to  be  enforced  when  the  transgressor  is  compelled 
to  make  the  satisfaction  or  to  suffer  the  penalty. 

When  a  community  becomes  so  far  organised  that  power 
is  given  to  some  person,  or  to  some  definite  body  of  persons, 
to  enforce  the  will  of  such  person  or  body  against  any  mem- 
ber of  the  community  who  may  resist  it,  the  community  is 
called  a  state,  and  such  person  or  body  is  called  a  sovereign 
political  authority  (cf.  Holland,  pp.  44,  47).  When  we  speak 
of  the  State  doing  anything  we  mean  that  the  act  was  done 
in  the  exercise  of.  this  sovereign  authority. 

One  of  the  most  important  functions  of  the  State  is  the 
maintenance  of  internal  peace  and  order  by  the  administration 
of  justice ;  that  is,  by  enforcing  existing  laws  against  those 
who  break  them,  and  by  making  and  enforcing  new  laws,  or 
by  repealing  or  altering  old  ones,  as  occasion  may  arise.  The 
enforcement  is  an  exercise  of  the  executive  power ;  the  mak- 
ing, altering  or  repealing  is  an  exercise  of  the  legislative 
power. 

Laws  enforced  by  the  State  are  called  by  modern  writers 
positive  laws,  to  distinguish  them  from  laws  which  are  not  so 
enforced  (Holland,  p.  40). 

The  earliest  law  of  Eome  seems  to  have  been  customary 
law,  i.e.,  it  consisted  of  rules  of  external  human  action  which 
had  originated  spontaneously,  and  almost  imperceptibly,  in 
the  habits,  ideas,  and  usages  of  the  tribes  whose  union  pro- 
duced the  iwpulus  Romanus.  Religious  belief,  from  which 
primitive  society  gets  its  first  ideas  of  right  and  wrong,  seems 
to  have  been  the  chief  factor  in  the  growth  of  this  early  cus- 
tomary law.  Breach  of  the  law  was  a  sin  against  the  gods, 
and,  possibly,  the  earliest  sanction  was  the  fear  of  divine 
vengeance — the  fear  that  death  by  lightning  or  similar 
calamity  would  befall  the  sinner.  But  if  the  breach  resulted 
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in  some  material  injury  to  the  community  or  to  an  individual, 
the  community  or  individual  was  no  doubt  regarded  as  en- 
titled to  take  vengeance,  and  so  the  idea  of  the  secular  sanction 
grew  up.  Possibly  in  this  way  originated  the  distinction,  and 
also  the  confusion,  between  the  terms  fas  and  jus  as  applied 
to  early  law.  "By  fas  was  understood  the  will  of  the  gods 
—the  laws  given  by  heaven  for  men  on  earth  "  (Muir.,  p.  15). 
Breach  of  the  fas  made  the  delinquent  "impius  "  in  all  cases, 
and  he  was  in  danger  of  divine  vengeance;  but  there  are 
indications  that  in  some  cases  the  religious  sanction  was  en- 
forced either  by  the  king  or  the  pontifices ;  for  by  the  for- 
mula "sacer  esto"  the  culprit  was  devoted  to  the  infernal 
gods  and  became  "  homo  sacer  " — an  outcast  from  the  religious, 
political,  and  social  life  of  the  community,  whom  any  one 
might  kill  with  impunity  as  being  no  longer  "  god  protected  ". 

-^»  This  was  the  penalty,  e.g.,  for  killing  a  plough-ox,  removing 

a  boundary  stone,  or  selling  a  wife  (Muir.,  pp.  15-17,  53). 

'TBut  as  no  details  exist  of  the  procedure  for  enforcing  the  fas 

in  these  cases,  the  inference  is  that  such  procedure  became 

obsolete  and  that  the  fear  of  the  wrath  of  the  gods  remained 

>/  the  only  direct  sanction  of  the  fas. 

Jus,  as  contrasted  with  fas,  signified  secular  law — law  of 
human  institution — breach  of  which  was  regarded  as  an  in- 
jury to  the  community,  or  to  a  member  of  it,  for  which  the 
delinquent  was  liable  to  suffer  secular  punishment,  or  to 
make  restitution  or  compensation  to  the  person  injured. 
•There  seems  little  doubt  that  jus  was  always  enforced  by  the 
State  when  its  breach  would  result  in  direct  injury  to  the 
public  interests.  But  as  regards  injuries  to  private  citizens, 
State  intervention  seems  to  have  been  gradual ;  and  probably 
the  stages  of  development  in  the  enforcement  of  the  law 
were,  briefly,  as  follows :  (1)  The  earliest  remedy  was  self- 
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redress.  Breach  of  the  jus  by  A  justified  the  injured  party 
B  in  taking  vengeance  on  A,  and  also  justified  B's  gens  in 
assisting  him ;  but,  unless  the  breach  was  obvious,  A,  assisted 
by  his  gens,  would  no  doubt  resist,  and  the  matter  would  be 
decided  by  battle.  (2)  The  practice  grew  up  of  referring  dis- 
putes to  arbitration  by  mutual  agreement  and  in  many  cases 
of  accepting  compensation  in  lieu  of  taking  vengeance. 
Probably  each  swore  to  the  truth  of  his  allegations  and 
staked  five  sheep,  or  five  oxen,  which  were  to  be  forfeited  to 
the  gods  if  the  arbitrator's  decision  were  against  him — as  a 
peace  offering  for  having  sworn  falsely  (Muir.,  pp.  182,  183). 
(3)  Finally  the  State  intervened  and  compelled  the  parties  to 
submit  their  disputes  to  the  decision  of  the  king  or  his  deputy ; 
and  a  technical  procedure  for  enforcing  the  jus  grew  up, 
which  is  known  to  us  as  the  "  legis  actio  "  procedure — 'the 
intricacies  of  which  were  for  ages  a  secret  known  only  to 
the  collegium  pontificum. 

Thus  the  jus — or  jus  Quiritium  (law  of  the  quirites,  p.  2) 
as  it  was  often  called — came  to  mean  law  enforced  by  the 
State,  the  early  positive  law  of  Eome.  After  the  regal  period 
leges  curiatce,  and  enactments  of  the  new  comitia  (pp.  67,  70), 
formed  part  of  the  jus,  but  some  writers  think  that,  ip.  the  time 
of  the  kings,  the  jus  consisted  entirely  of  customary  law — 
jus  moribus  constitutum.  For  as  to  the  so-called  leges  regies, 
i.e.,  the  leges  stated  by  the  jurist  Pomponius  (a  contemporary 
of  Gaius)  to  have  been  leges  curiatce  passed  in  the  time  of  the 
kings,  and  collected  together  at  a  much  later  date  by  Sextus 
Papirius  and  called  jus  civile  Papirianum,  the  better  opinion 
seems  to  be  that  they  were  merely  regulations  of  the  fas, 
made  by  the  kings  in  their  sacerdotal  capacity,  and  were  not, 
therefore,  leges  curiatce  at  all.  At  any  rate  the  bulk  of  the 
jus  was  customary  law  in  the  regal  period  (Muir.,  pp.  20,  53). 
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In  the  regal  period  the  limits  between  the  executive  and 
legislative  functions  of  government  (p.  5)  were  not  clearly 
denned.  It  seems  probable,  however,  that  the  king,  by 
virtue  of  his  imperium  (p.  2),  (1)  administered  justice  accord- 
ing to  the  jus,  i.e.,  he  enforced  the  jus  as  it  stood,  he  did 
not  add  to  or  alter  the  jus  except  by  means  of  a  lex  curiata ; 
(2)  in  cases  to  which  the  jus  did  not  apply,  he  administered 
justice  not  only  by  enforcing  customary  rules,  but  also  by 
making  and  enforcing  new  rules. 

As  early  as  the  times  of  the  kings  there  existed  customary 
rules  which  were  not  included  either  in  the  jus  or  fas,  and 
were  called  boni  mores.  They  were  rules  which  it  was  neces- 
sary for  a  citizen  to  observe  in  order  to  preserve  his  reputation 
for  honourable  conduct  (existimatio]  untarnished.  The  citi- 
zen who  infringed  these  rules  exposed  himself  to  the  formal 
censure  of  the  censor  morum — the  king  in  the  regal  period— 
and,  as  a  rule,  a  person  who  had  incurred  infamia  (whose 
character  was  bad)  suffered  religious,  political  or  social  dis- 
abilities (cf.  Muir.,  p.  21). 

In  addition  to  boni  mores,  there  existed,  in  the  time  of  the 
kings,  rules  which  were  made  and  enforced  by  edicta  or  inter- 
dicta.  An  edictum  was  issued  ordering  something  to  be 
done,  or  an  interdictum  forbidding  something  to  be  done : 
if  a  person  A  was  charged  with  having  disobeyed  it,  the  case 
was  tried  before  the  king,  or  his  deputy,  and,  if  judgment 
was  given  against  A,  it  was  carried  into  effect,  if  necessary, 
by  the  king's  officials  (cf.  Muir.,  p.  205).  The  law  relating 
to  possession,  as  distinct  from  ownership  (p.  83),  probably 
originated  in  this  way,  and  also  the  law  relating  to  foreigners. 
The  jus  (including  the  legis  actio  procedure  for  enforcing  it) 
was  peculiar  to  citizens  of  Borne  ;  and  the  fas  merely  required 
a  foreigner  (peregrinus,  in  early  law  hoslis)  to  be  protected 
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and  treated  hospitably,  and  promises  made  to  him  on  oath 
to  be  performed ;  but  treaties  with  foreign  States  often  pro- 
vided for  mutual  trading,  and  the  rules  applicable  to  disputes 
between  foreigners,  or  a  civis  and  a  foreigner,  and  especially 
the  details  of  the  procedure  called  recuperatio  for  deciding 
them,  were  doubtless  the  result  of  edicta  (cf.  Muir.,  p.  210 ; 
post  p.  80). 

At  the  establishment  of  the  Republic  the  imperium  of  the 
kings  was  vested  in  the  two  consuls,  and  later  on  portions  of  it 
were  delegated  to  other  magistrates  (pp.  65,  70),  but  the  dis- 
tinction between  jus  (the  ancient  customary  law .  as  added 
to  or  amended  by  leges  of  the  comitia)  and  law  made  by  an 
exercise  of  the  imperium,  remained ;  and  the  latter  became 
known  &sjus  honorarium  (p.  94). 

That  portion  of  the  law  which  defines  the  rights  of  private 
persons  against  other  private  persons,  and  provides  a  proced- 
ure whereby  such  rights  can  be  enforced,  is  often  called 
private  law  (cf.  Holland,  pp.  121,  122).  It  is  proposed  in 
the  following  pages  to  deal  chiefly  with  Roman  private  law. 
But  in  tracing  the  development  of  this  department  of  law  it 
is  impossible  to  avoid  touching  upon  public  law — the  law 
which  defines  the  form  of  government,  the  relations  between 
the  government  and  the  governed,  and  the  procedure  for 
enforcing  the  duties  of  both  public  officials  and  of  private 
persons  to  the  State. 


CHAPTEE  III. 

SOME  OF  THE  CHIEF  INSTITUTIONS  OF  THE  JUS. 

IN  this  chapter  the  chief  institutions  of  the  jus,  which  existed 
during  the  Eepublic  and  which  formed  the  foundation  of  the 
later  law,  are  briefly  described.  They  are :  I.  Legis  actio 
procedure ;  II.  Dominium  ex  jure  Quiritium ;  III.  Jura  in 
re  aliena ;  IV.  Obligationes  ;  V.  Paterfamilias  and  familia ; 
VI.  Slaves  and  freedmen ;  VII.  Inheritance ;  VIII.  New  insti- 
tutions which  probably  resulted  from  the  recognition  of  the 
plebeians  as  cives ;  IX.  Capitis  deminutio ;  X.  Tutela ;  XI. 
Curatio.  And  they  will  be  dealt  with  in  the  above  order ; 
for  by  adopting  it,  each  institution  can  more  easily  be  de- 
scribed without  reference  to  technical  terms  which  have  not 
been  already  explained. 

SECTION  I.  LEGIS  ACTIONES. 

\  Gaius  says  that  the  name  legis  actiones  is  due  either  to 
the  fact  that  this  procedure  was  introduced  by  leges,  or  else 
to  the  fact  that  the  form  of  the  action  had  to  conform  to  the 
exact  words  of  the  lex,  and  so  the  form  of  action  was  as 
immutable  as  the  lex  itself  (iv.,  §  11).  More  probably  the  name 
is  a  substantive  form  of  "lege  agere,"  i.e.,  to  proceed  in  the 
way  recognised  by  the  Law  of  the  XII.  Tables  (Muir.,  p.  174) ; 
for  the  main  characteristics  of  the  procedure  were  probably 

(10) 
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well  established  before  the  XII.  Tables,  which  merely  defined 
some  details.  The  legis  actio  called  condictio  was  introduced 
by  the  Lex  Silia  (p.  15). 

The  legis  actiones  were  five  in  number,  namely,  Sacra- 
mentum,  the  general  form  of  action,  and  Judicis  postulatio, 
Condictio,  Manus  injectio,  and  Pignoris  capio,  which  were  all 
remedies  in  particular  cases. 

I.  Sacramentum. — The  plaintiff  summoned  the  defendant, 
to  appear  in  jure,  i.e.,  before  the  magistrate  (jus  being  used 
to  describe  the  place  where  the  magistrate  sat  to  administer 
justice).  In  early  times,  no  doubt,  the  magistrate  was  the 
king ;  in  the  early  Republic,  one  of  the  consuls,  in  whom  the 
imperium  of  the  kings  was  vested  (p.  67),  but  after  B.C.  367 
the  prcetor  urbanus,  in  whom  the  imperium  of  the  consuls 

V 

in  all  judicial  matters  at  Eome  had  been  vested  (p.  70).  When 
the  defendant  had  appeared  in  jure,  the  plaintiff  had  to  claim, 
by  technical  words  and  acts,  that  he  had  a  right  recognised 
by  the  jus.  These  technical  words  and  acts  varied  according 
to  the  nature  of  the  claim,  and  had  to  be  spoken  and  done  by 
the  plaintiff  himself;  if  he  made  any  slip,  he  lost  his  case, 
that  is,  the  magistrate  decided  the  case  in  favour  of  the  de- 
fendant. Few  persons  therefore  could  safely  begin  a  legis 
actio  without  first  seeking  the  advice  of  the  collegium  ponti- 
ficum  (p.  2) ;  and  few  magistrates  would  be  competent  to 
decide  whether  the  proper  words  had  been  used  without  the 
assistance  of  the  same  collegium.^  If  the  claim  were  duly 
made,  and  the  defendant  admitted  it,  or  failed  to  raise  a 
defence  in  the  proper  technical  form,  the  magistrate  at  once 
gave  judgment  for  the  plaintiff;  but  if  a  defence  were  raised 
in  the  proper  form,  it  was  then  necessary  to  decide  the  point 
at  issue  between  the  two  parties.  Possibly  in  early  times, 
the  magistrate  himself  tried  the  case,  i.e.,  heard  evidence  in 
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support  of  the  allegations  of  the  parties,  consulted  the  ponti- 
fices  on  any  point  of  law  in  respect  of  which  he  was  doubtful, 
and  then  gave  judgment.  But  possibly  the  practice  grew  up 
in  the  time  of  the  kings,  which  was  finally  established  during 
the  early  Eepublic,  for  the  magistrate  to  send  disputed  claims 
(subject  to  a  few  exceptions)  to  be  tried  before  commissioners. 
In  the  time  of  the  Eepublic  there  was  a  permanent  body  of 
such  commissioners  called  "  centumviri,"  who  formed  what 
was  called  the  centumviral  court.  But  at  an  early  date  a 
case  might  have  been  tried  before  a  single  commissioner  called 
judex,  selected  from  the  album  judicum  (i.e.,  list  of  persons 
liable  to  serve  as  judices)  and  nominated  by  the  magistrate 
(cf.  Muir.,  pp.  71-75).  The  trial  before  the  centumviral  court 
or  the  single  judex  was  called  "judicium"',  and  the  same 
word  was  used  to  describe  the  place  where  the  trial  was 
held.  So  the  parties  who  appeared  before  the  centumviral 
court  or  the  judex  were  said  to  appear  "in  judicio".  Thus 
the  proceedings  in  jure  decided  whether  or  no  there  was  an 
issue  to  be  tried  ;  those  in  judicio  constituted  the  actual  trial 
of  the  case. 

If  the  object  of  the  action  was  to  recover  from  the  defend- 
ant a  person  (e.g.,  a  filiusfamilias,  p.  42),  or  a  thing,  over 
which  the  plaintiff  claimed  to  have  a  right  in  rem,  i.e.,  a  right 
against  all  the  world,  the  action  was  called  sacramentum  in 
rem.  If  the  object  was  to  assert  a  right  in  personam  against 
the  defendant,  i.e.,  a  right  available  only  against  the  defend- 
ant, the  action  was  called  sacramentum  in  personam,  e.g.,  A 
steals  B's  plough-ox  and  sells  him  to  C.  Here  B  has  sacra- 
mentum in  personam  against  A  to  enforce  the  penalty  for  the 
theft  (p.  37)  ;  and,  as  he  still  remains  owner  of  the  ox,  he  has 
sacramentum  in  rem  against  C,  or  any  one  else  who  has 
possession  of  the  ox  (p.  38). 
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The  only  details  of  the  sacramentum  which  have  survived 
are  those  given  by  Gains  (iv.,  §§  16,  17),  and  they  only 
relate  to  sacramentum  in  rem.  From  this  account  the  pro- 
ceedings seem  to  have  been  as  follows : — 

(1)  Proceedings  in  jure.  The  parties  appear  before  the 
magistrate  each  armed  with  a  staff  (vindicta)  symbolic  of  a 
spear  (quir,  has  to)  which  was  the  symbol  of  power  over  a 
person  or  thing.  The  subject-matter  of  the  dispute,  e.g.,  a 
slave,  was  placed  before  the  magistrate.  The  plaintiff,  seiz- 
ing the  slave  said,  "I  say  that  this  slave  is  mine  by  the  law 
of  the  quirites  by  due  title,  behold  I  have  laid  my  vindicta 
upon  him,''  and  touched  him  with  the  staff.  The  defendant 
did  the  same  acts,  and  spoke  the  same  words.  This  ended  the 
stage  of  the  proceedings  called  manus  consertio — a  relic  of 
the  time  when  self-help  was  the  only  remedy.  If  the  sub- 
ject-matter could  not  be  brought  into  court,  e.g.,  if  it  were 
land,  it  is  probable  that,  in  early  times,  the  magistrate  and 
parties  went  to  the  place  where  the  thing  was  for  the  purpose 
of  manus  consertio ;  but  later  a  piece  of  the  thing,  e.g.,  a  clod  of 
earth,  was  brought  into  court  and  manus  consertio  took  place 
over  it.  The  magistrate  then  intervened  with  the  words, 
"Quit  your  hold,  both  of  you":  and  both  did  so. 

Then  the  plaintiff  said  to  the  defendant,  "  I  ask  you,  will 
you  state  on  what  title  you  found  your  claim?"  To  which 
defendant  replied,  "I  did  what  I  had  a  right  to  do  when  I 
laid  my  staff  on  the  slave  ".  Then  followed  the  "  sacramento 
provocatio,"  i.e.,  the  plaintiff  said,  "Since  you  have  claimed 
him  without  right,  I  challenge  you  to  a  sacramentum  of  50 
asses,"  and  defendant  replied,  "  And  1  challenge  you  ".  Sacra 
mentum  is  said  to  mean  something  done  with  the  sanction  of 
an  oath  (Muir.,  p.  182),  so  sacramento  provocatio  is  probably 
a  relic  of  the  earlier  procedure  before  an  arbitrator  (p.  7) ; 
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the  stake  of  five  sheep  or  five  oxen  had  been  commuted  to  a 
stake  of  money  and  the  XII.  Tables  fixed  the  amount  at  500 
asses  if  the  subject  of  dispute  were  worth  1,000  asses  or 
more,  and  at  50  if  it  were  of  less  value  than  1,000  asses ; 
but  in  disputes  as  to  liberty,  e.g.,  whether  A  was  a  slave  or 
free,  it  was  always  to  be  50  (Gaius,  iv.,  §  14).  The  oath 
had  been  dropped,  but  the  word  sacramentum  was  retained 
as  the  name  of  the  proceedings. 

After  the  sacramento  provocatio,  the  magistrate  awarded 
possession  of  the  subject-matter  of  the  action  to  one  of  the 
parties  pending  the  actual  trial  of  the  case,  but  required  him 
"prcedes  adversaria  dare  litis  et  vindiciarum  "  (to  give  to  the 
other  party  sureties  for  the  subject-matter  of  the  suit  and  its 
profits,  Gaius,  iv.,  §  16),  i.e.,  he  had  to  give  security  that  if  he 
lost  the  case  he  would  restore  the  thing  and  also  what  he 
had  gained  by  its  possession.  Instead  of  staking  the  amount 
of  the  sacramentum,  each  party  gave  security  that  he  would 
pay  it  if  he  lost  his  case.  And,  finally,  the  magistrate,  in 
the  presence  of  witnesses  called  by  the  parties,  declared  the 
exact  point  at  issue  between  them;  this  was  called  the  "  litis 
contestation  and  the  point  at  issue  was  then  remitted  for 
trial  to  the  centumviral  court  or  to  a  single  judex  (Muir.,  p. 
181). 

\f  (2)  Proceedings  injudicio.  When  the  parties  had  appeared 
the  case  was  first  stated  in  a  summary  form,  called  "  causa 
conjectio  "  (Gaius,  iv.,  §  15) ;  then  each  party  would  state  all 
the  facts  upon  which  he  relied  to  show  that  his  claim,  or  de- 
fence, was  recognised  by  the  law,  and  would  support  these 
statements  by  evidence.  After  hearing  the  evidence  and 
arguments  of  the  parties,  and,  if  the  court  thought  fit,  con- 
sulting the  pontifices  as  to  any  points  of  law  bearing  on  the 
case,  the  court  gave  its  decision  (sententia).  The  party  who 
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lost  his  case  forfeited  his  stake  to  the  State,  and  if  he  had 
possession  of  the  thing,  had  to  restore  it  and  the  profits 
derived  from  it,  to  the  other  party ;  if  he  did  not  do  so,  not 

only  he  but  also  his  sureties  were  liable  for  the  value  thereof/. 

/\ 

As  to  the  sacramentum  in  personam,  nothing  is  known 
as  to  the  proceedings  in  jure  except  that  there  was  the 
sacramento  provocatio  (Gaius,  iv.,  §  15). 

II.  Judicis  postulatio. — Nothing  is  known  of  the  procedure, 
but  probably  the  action  was  initiated  by  a  petition  to  the 
magistrate  in  the  words :   "  Te  prcetor,  judicem  arbitrumve 
postulo  ut  des "  (I  ask  you,  praetor,  to  appoint  a  judex  or 
arbiter).     The  most  probable  conjecture  seems  to  be  that  it 
was  the  remedy  when  neither  party  denied  the  rights  of  the 
other  completely  but  they  could  not  agree  to  a  settlement  of 
their  dispute,  e.g.,  a  dispute  between  co-heirs  as  to  the  way 
in  which  the  inheritance  should  be  divided  between  them,  or 
a  dispute  as  to  the  amount  of  compensation  to  be  paid  by  A 
to  B,  when  A  admits  B's  claim  to  some  compensation.     Such 
cases  require  rather  the  equitable  adjustment  of  matters  of 
fact  than  the  decision  of  a  question  of  law  (Muir.,  p.  184 
et  seq. ;  Roby,  ii.,  p.  345).     And  this  seems  to  explain  the 
request  for  a  judex  .or  arbiter ;  the  arbiter,  like  the  judexf- 
was  a  person  who  presided  over  a  judicium,  but  it  seems  that 
the  judex  was  bound  to  decide  according  to  the  letter  of  the 
law,  while  the  arbiter  had  discretion  to  decide  it  on  equitable , 
principles  (Roby,  ii.,  p.  318).     Hence,  judicis  postulatio  was 
probably  the  prototype  of  the  later  actiones  bonce  fidei  (p.  33).^ 

III.  Condictio. — This  legis  actio   was  introduced  by   the 
Lex  Silia  (date  very  uncertain).     It  was  originally  an  action 
by  which  only  claims  to  certa  pecunia  credita  (a  certain  sum 
of  money  legally  due)  could  be  enforced.     We  have,  no  d.e,- 
tails  of  the  procedure,  except  that : — 
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(1)  The  plaintiff  gave  notice  to  the  defendant  to  appear 
in  jure   on   the  thirtieth  day  to  have  a  judex   appointed : 
and  so  the  action   was   called  condictio,  because  condicere 
originally  meant  to  give  notice  (Gains,  iv.,  §  18).     Whether 
such  notice  was  injure,  or  before  the  defendant  was  summoned 
to  appear  injure,  is  uncertain  (Eoby,  iL,  p.  346  ;  Poste,  p.  462). 

(2)  The  parties  were  required  to  enter  into  a  sponsio  et 
restipulatio  tertice  partis ;  that  is,  they  were  required  to  make 
a  wager  whereby  the  party  who  lost  his  case  promised  to 
pay  the  other  one-third  of  the  amount  claimed.    This  wager  was 
made  by   the  formal   contract  called  sponsio  or  stipulatio 
(p.  33).     So  if  A  sued  B  for  150  asses  and  A  won  his  case, 
B  was  condemned  to  pay  the  150,  and,  in  addition,  50,  the 
amount  of  the  wager;  but  if  B  won  his  case,   then  A  was 
condemned  to  pay  50  asses  to  B. 

By  the  Lex  Calpurnia  (date  very  uncertain)  the  condictio 
was  extended  to  cases  where  a  person  was  bound  to  transfer 
any  certa  res  other  than  money  to  another  person  (Gaius,  iv., 
§  19).  But  in  this  case  there  was  no  wager,  so  the  defend- 
ant was  only  condemned  in  respect  of  the  thing  claimed, 
Gaius  says  it  was  a  disputed  point  why  a  new  action  was 
introduced,  for  such  claims  could  have  been  enforced  by  sacra* 
mentum  or  judicis  postulatio  (iv.,  §  20).  The  most  pro- 
bable explanation  is  that  the  object  was  to  provide  a  shorter 
and  simpler  remedy  in  these  cases  (Roby,  ii.,  p.  346 ;  Poste, 
p.  462).  Another  explanation  will  be  found  on  p.  31. 

IV.  Manus  injectio. — This  originally  was  a  procedure  for 
enforcing  payment  (1)  of  the  amount  which  a  person  had 
been  condemned  to  pay  in  any  of  the  three  legis  actiones 
already  described,  and  (2),  probably,  of  the  amount  due  under 
the  old  contract  called  Nexum  (see  p.  30).  The  procedure,  as 
regulated  by  the  XII,  Tables,  was  as  follows ; 
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1.  The   XII.   Tables   enacted :    "  Aeris   confessi  rebusque 
jure  judicatis  triginta  dies  justi  sunto  "  (For  acknowledged 
money  debts  and  judgments  obtained  by  regular  process  of 
law,  there  shall  be  thirty  days'  grace).    "  Aeris  confessi  "  pro- 
bably referred  to  debts  due  under  a  nexum.     "  Jure  judi- 
catis," seems  to  refer  to  both  the  judgment  of  the  magistrate 
in  jure,  when  the  defendant  made  no  defence,  and  also  to 
judgment  pronounced  in  judicio  (Muir.,  p.  192). 

2.  After  the  thirty  days,  the  creditor  could  resort  to  manus 
injectio,    i.e.,    he    could    arrest    the    debtor,    but   must   use 
technical  words,  e.g.,  the  judgment  creditor  said,  "  quod  tu 
mihi  judicatus  es  sestertium  x  millia,  quandoc  non  solvisti,  ob 
earn  rem  ego  tibi  sestertium  x  milium  judicati  manum  injicio 
(Gaius,  iv.,  §  21)  (whereas  you  have  been  adjudged  to  pay 
me  10,000  sesterces  which  sum  you  have  not  paid,  therefore 
I  arrest  you  as  judgment  debtor  for  10,000  sesterces).     And 
at  the  same  time  the  creditor  seized  some  part  of  the  debtor's 
person.     It  was  not  lawful  for  the  debtor  to  resist  arrest. 

3.  The  creditor  led  the  debtor  before  the  magistrate.     If 
the  debtor  paid  there  was  an  end  of  the  matter.     If  he  did 
not  pay,  he  could  not  dispute  his  liability  himself  but  he 
might  get  a  friend  to  intervene  on  his  behalf  who  was  called 
a  vindex. 

(I)  If  a  vindex  intervened,  the  effect  was  to  free  the 
debtor  from  arrest  (manum  depellere),  and  the  legis  actio 
per  manus  injectionem  was  fought  out  between  the  creditor 
and  vindex :  of  the  proceedings  there  are  no  details,  but  if 
the  case  was  decided  against  the  vindex,  he  was  condemned 
to  pay  double  the  amount  due  from  the  debtor ;  but,  after  he 
had  paid  it,  the  debtor  whom  he  had  liberated  by  his  inter- 
vention was  liable  to  repay  it  (Muir.,  p.  195 ;  Eoby,  ii.,  p. 
428). 
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(2)  If  no  vindex  intervened,  the  creditor  led  off  the  debtor 
and  might  keep  him  in  fetters  for  sixty  days,  but  had  to  bring 
him  before  the  magistrate  on  three  consecutive  market  days 
and  the  amount  of  the  debt  was  proclaimed.  If  the  third 
market  day  passed  and  the  debt  remained  unpaid  and  no 
vindex  had  interposed,  the  magistrate  made  an  "addictio" 
(formal  decree)  awarding  the  debtor  to  the  creditor.  The 
creditor  could  sell  him  as  a  slave  trans  Tiberim  (i.e.,  into  a 
foreign  country,  for  a  civis  could  not  be  sold  as  a  slave  to 
another  civis],  or,  according  to  the  XII.  Tables,  "  capite  poenas 
dabat,"  and,  if  there  were  several  creditors,  " partes  secanto. 
Si  plus  minusve  secuerunt  se  fraude  esto."  Some  writers 
translate  this:  "He  used  to  be  put  to  death,"  and  "the 
creditors  may  cut  their  portions  off  his  body.  No  creditor 
who  cuts  more  or  less  than  his  share  shall  be  prejudiced." 

But  more  probably  capite  poenas  dabat  meant,  "he  paid 
the  penalty  with  his  person  " ;  unless  sold  as  a  slave,  the 
creditor  could  make  him  work  like  a  slave.  As  to  " partes 
secanto,  etc.,"  they  probably  refer  to  the  division  of  the  money 
raised  by  the  sale  or  services  of  the  debtor,  in  the  case  of  co- 
heirs having  resorted  to  manus  injectio,  and  if  one  took  too 
much  or  too  little  the  matter  could  be  set  right  by  an  action  for 
the  division  of  the  inheritance.  For  the  creditor  to  whom  the 
debtor  had  been  addictus  (awarded)  alone  had  the  right  to 
sell  him,  etc.  (Muir.,  169  et  seq.). 

Some  leges,  passed  after  the  XII.  Tables,  provided  that,  in 
certain  cases,  manus  injectio  could  be  employed  against 
persons  "pro  judicatis"  (as  if  they  had  been  judgment 
debtors),  e.g.,  by  Lex  Publilia,  the  sponsor  (surety,  p.  208) 
could  use  it  against  his  principal  if  the  sponsor  had  paid  the 
debt  and  had  not  been  repaid  within  six  months ;  and  by  the 
Lex  Furia  de  sponsu,  one  of  several  sponsores  from  whom 
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the  creditor  had  exacted  more  than  the  amount  for  which  the 
sponsor  was  liable,  could  employ  it  against  the  creditor 
(Gaius,  iv.,  §  22).  Some  other  leges  provided  that,  in  certain^ 
cases,  a  person  could  enforce  his  rights  by  manus  injectio 
pura,  i.e.,  the  defendant  was  allowed  to  resist  arrest  (manum 
sibi  depellere)  and  defend  himself  in  person  (Gaius,  iv.,  §§  23, 
24) ;  but,  like  the  vindex,  he  had  to  pay  double  if  the  legis 
actioper  manus  injectionem  went  against  him.  Finally,  by  the 
Lex  Vallia,  manus  injectio  was  made  pura  in  all  cases  ex- 
cept when  employed  against  a  judgment  debtor,  or  against  a 
principal  whose  sponsor  had  paid  the  debt  (Gaius,  iv.,  §  25)- 

V.  Pignoris  capio  resembles  our  English  distress  (Poste, 
p.  469).  It  was  the  seizure  by  a  creditor  of  property  of  his 
debtor,  either  in  satisfaction  of,  or  as  security  for  a  debt, 
without  having  obtained  judgment  against  him.  As  it  could 
take  place  on  dies  ne/asti  and  in  the  absence  of  the  debtor, 
Gaius  says  that  some  writers  held  that  it  was  not  a  legis 
actio,  but  that,  as  a  set  formula  (certis  verbis]  had  to  be 
used  it  was  generally  considered  to  be  a  form  of  legis  actio 
(Gaius,  iv.,  §  29). 

It  was  introduced  in  some  cases  by  custom  (moribus),  in 
others  by  leges  ;  e.g.,  by  custom  a  soldier  could  distrain  for 
his  pay  (CBS  militare),  for  money  to  buy  a  horse  (CBS  equestre), 
and  for  money  to  buy  barley  for  his  horse  (CBS  hordiarium) ; 
by  the  XII.  Tables,  a  man  who  sold  a  victim  for  a  sacrifice, 
or  let  out  a  beast  to  raise  money  to  make  a  sacrifice,  could 
distrain  for  the  price  or  hire  (Gaius,  iv.,  §§  27,  28). 

Whether  the  creditor  kept  the  thing  seized  as  satisfaction 
of  his  debt,  or  merely  as  a  pledge,  is  not  certain.  If  the 
debtor  disputed  the  validity  of  the  seizure  no  doubt  the 
matter  was  settled  by  judicial  procedure,  but  we  have  no  in- 
formation on  the  subject  (Muir.,  p.  204). 
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SECTION  II.  DOMINIUM  EX  JURE  QUIRITIUM. 

^  The  earliest  word  for  owner  seems  to  have  been  herus,  or 
erus,  meaning  one  who  grasps  or  controls  with  the  hand,  and 
the  earliest  word  for  ownership  seems  to  have  been  manus 
(hand),  and  was  used  in  a  legal  sense  to  express  power  or 
might  over  a  person  or  thing  (cf.  Muir.,  p  40),  and  was 
symbolised  in  legal  procedure  by  the  spear  (quir,  hasta),  a 
relic  of  the  times  when  self-help  was  the  only  remedy. 
Later  on  the  right  to  the  exclusive  control  and  enjoyment 
of  a  tangible  thing  (res  corporalis}  was  called  dominum 
(ownership)  and  the  person  in  whom  this  right  was  vested 
by  law  was  called  dominus  (owner),  and  so  dominium  ex 
jure  Quiritium  meant  ownership  recognised  by  the  law 
governing  Roman  citizens. 

The  word  jus  was  used  to  describe  not  only  law  but  also 
a  right  conferred  by  the  law.  Jus,  in  the  latter  sense,  might 
be,  in  the  language  of  later  jurists,  jus  in  rem  or  jus  in 
personam.  Jus  in  rem  was  a  right  available  against  every  one ; 
or,  in  other  words,  it  was  a  right  which  might  be  infringed 
by  any  one,  and  so  it  was  the  duty  of  every  one  to  forbear 
from  infringing  it.  Jus  in  personam  was  a  right  available 
only  against  some  definite  person  or  persons,  and  which 
required  some  definite  act  or  forbearance  on  the  part  of  such 
person  or  persons ;  the  relation  between  the  person  in  whom 
the  right  was  vested  and  the  person  or  persons  who  owed  the 
duty  to  him,  was  described  by  later  jurists  as  "  obligatio  " 
(p.  29).  Dominium  was  a  jus  in  rem  to  th.e  control  and  enjoy- 
ment of  a  res  corporalis ;  if  the  owner  was  deprived  of  the 
physical  control  of  the  thing,  he  could  bring  an  actio  in  rem 
(the  sacramentum  in  rem  in  the  time  of  legis  actio  procedure) 
against  any  one  who  had  physical  control  and,  on  proof  of 
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his  title  (i.e.,  that  he  was  owner  ex  jure  Quiritium),  he  could 
recover  the  thing  or  else  its  value  (p.  14) ;  in  addition  to 
this,  the  infringement  of  the  jus  in  rem  might  give  the 
owner  a  jus  in  personam  against  the  person  who  infringed 
his  right,  which  he  could  enforce  by  actio  in  personam  (the 
sacr amentum  in  personam,  or  judicis  postulatio,  in  the  time 
of  the  legis  actiones,  p.  12,  and  §  IV.,  p.  37). 

The  chief  titles  to  ownership  recognised  by  the  early  jus 
were  the  following  :— 

1.  Grant  by  the   State    of  res   cor por ales  to  be  held  as 
private  property. 

2.  Obtaining  physical  control  over  a  res  nullius  (i.e.,  a 
thing  which  had  no  owner)  with  the  intention  of  keeping  it 
as  owner,  e.g.,  catching  a  wild  animal,  or  a  fish  in  the  sea. 
This  title  was  called,  later  on,  occupatio. 

3.  The  natural  produce  of  a  res  belonged  to  the  owner  of 
the  res,  and  also  anything  which  by  natural  phenomena,  or 
by  human  act,  became  an  integral  part  of  the  res,  e<g.,  crops 
growing  on  land,  the  young  of  animals,  soil  attached  to  land 
by  the  action  of  a   river,  trees  and  seeds  planted  in  land. 
This  title  became  known  as  accessio. 

4.  Devolution  of  ownership  at  the  death  of   the   owner 
(see  Inheritance,  p.  48),  or  as  a  consequence  of  the  owner's 
adoption  or  marriage  (p.  44). 

5.  Alienation  by  the  owner  (i.e.,  transfer  of  ownership  by 
the  owner  to  another  person)  in  a  manner  recognised  by  law 
as  effectual  for  the  transference  of  ownership.     The  primitive 
method  of  alienation  was  barter,  that  is,  handing  over  a  thing 
in  exchange  for  another  thing.     Then  came  the  time  when 
rough  metal  was  used  as  a  medium  of  exchange  and  this 
made  it  necessary  to  weigh  out  the  amount  to  be  paid  for 
the  thing  bought ;  e.g.,  A  offers  to  buy  B's  cow  for  so  many 
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pounds  of  metal  and  B  accepts  the  offer  ;  then  A  weighs  the 
metal  and  hands  it  to  B,  and  B  hands  over  the  cow  ;  by 
customary  law  the  cow  belongs  to  A  and  the  metal  to  B. 
Finally  coined  money  was  invented  and  so  weighing  the 
metal  fell  into  disuse. 

But,  in  early  Eoman  law,  the  owner  seems  to  have  been 
regarded  rather  as  manager  on  behalf  of  the  familia  and  gens 
than  as  absolute  owner;  in  other  words,  collective  rather 
than  individual  ownership  was  the  rule.  And  the  res  cor- 
porales  which  were  most  essential  for  the  maintenance  of  the 
familia  in  the  days  when  the  Eomans  were  a  community  of 
farmers  could  not  be  alienated  at  all  (i.e.,  the  ownership  did 
not  pass  from  the  alienor  to  the  alienee)  unless  the  scales 
were  held  by  a  third  person  called  libripens  (balance  holder), 
a  fixed  form  of  words  was  spoken  by  the  alienee,  and  the 
whole  proceedings  took  place  in  the  presence  of  five  other 
persons.  Possibly  the  libripens  and  those  five  other  persons 
were,  originally,  representatives  of  the  gens  of  the  alienor,  and 
their  consent  to  the  alienation  was  essential  ;  but  in  the  descrip- 
tion of  the  ceremony  which  Gaius  gives,  they  were  merely  wit- 
The  whole  transaction  was  called  mancipatio  ;  Gaius 


'says  (i.,  §  122)  the  name  was  derived  from  manu  capere,  to  take 
with  the  hand,  because  the  alienee  grasped  the  res  with  his 
hand  ;  but  Professor  Muirhead  (p.  60)  has  suggested  manum 
capere  —  "to  acquire  manus,  i.e.,  dominion  or  ownership". 
The  things  which  required  this  form  of  alienation  were  called 
res  mancipi  :  the  res  corporales  of  this  character  were  land 
and  houses  in  Italy,  slaves,  and  oxen,  horses,  mules  and  asses 
employed  for  draught  and  carriage  (Gaius,  i.,  §  120  ;  ii.,  §  14  a). 
Thus  they  comprised  the  land  and  houses  occupied  by  the 
familia,  the  slaves  who  were  the  servants  of  the  familia,  and 
the  animals  employed  in  cultivating  the  land  and  in  other 
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farming  operations,  by  means  of  which  the  familia  was 
maintained.  The  mancipatio  was,  originally,  a  genuine  sale. 
The  libripens  and  five  witnesses  (who  all  had  to  be  cives 
Eomani  puberes,  i.e.,  above  the  age  of  puberty)  having  as- 
sembled, the  metal  was  weighed  by  the  alienee  and  handed 
to  the  alienor,  and  then  the  alienee  grasped  the  res  (e.g.,  a 
slave)  and  said,  "  Hunc  ego  hominem  ex  jure  quiritium  meum 
esse  aio  isque  mihi  emptus  est  hoc  aere  aeneaque  libra  "  (I  say 
the  man  is  mine  by  the  law  of  the  Romans  and  has  been 
purchased  for  me  with  this  copper  and  copper  scales).  But, 
later  on,  it  seems  to  have  become  the  practice  to  weigh  the 
metal  before  the  libripens  and  witnesses  assembled;  then,  in 
their  presence,  the  alienee  merely  symbolised  the  weighing  and 
delivery  of  the  metal  by  striking  the  scales  with  a  bit  of  metal 
and  handing  it  to  the  alienor  as  if  it  were  the  whole  price  of  the 
thing  (quasi  pretii  loco) ;  and  thus  the  mancipatio  became,  in 
the  language  of  Gaius  (i.,  §  119),  "imaginaria  qucedam  vend- 
itio  " — a  kind  of  imaginary  sale  (Muir.,  pp.  128,  129).  In  other 
words,  mancipatio  became  a  mere  form  of  conveyance  (a 
formality  whereby  ownership  could  be  transferred)  of  res 
mancipi  for  any  purpose,  e.g.,  a  gift  could  be  made  in  this 
manner ;  but  it  remained  a  necessary  form ;  if  its  technic- 
alities were  not  strictly  observed,  no  ownership  passed  to  the 
alienee.  Accordingly  after  coined  money  came  into  use,  no 
ownership  passed,  even  if  the  alienee  had  agreed  to  purchase 
the  thing  and  had  actually  paid  the  price,  unless  the  manci- 
patio took  place ;  and  conversely,  if  the  mancipatio  took  place 
before  the  alienee  had  paid  the  money,  the  alienee  neverthe- 
less became  owner,  and  (as  in  early  times  a  mere  agreement 
to  purchase  created  no  obligatio,  p.  85)  the  alienor  had  no  action 
to  recover  the  price.  It  was  probably  to  remedy  this  latter 
hardship  that  the  .XII.  Tables  enacted  that  no  ownership 
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passed  by  mancipatio  unless  a  price  had  been  paid  or  security 

for  it  given,  so  the  alienor  could  recover  the  thing  or  its 

value  by  actio  in  rem  if  the  alienee  failed  to  pay  (Muir.,  p. 

^129).     But  this  enactment  was  evaded  by  the  payment  of  a 

small  coin  in  which  case  the  transaction  is  sometimes  called 

mancipatio  sestertio  nummo  uno  (Sohm,  p.  61),  and  so  manci- 

atio  remained  a  form  of  conveyance  for  any  purpose. 

With  regard  to  res  corporales  which  did  not  come  within 
the  list  of  res  mancipi,  the  owner's  power  of  alienation  was  un- 
restricted. Consequently  no  witnesses  and  no  form  of  words 
were  necessary  when  the  metal  was  weighed  and  the  thing 
handed  over,  and  when  coined  money  was  introduced  the 
weighing  ceased  altogether.  Ownership,  therefore,  passed  by 
the  alienor  giving  physical  control  of  the  thing  to  the  alienee, 
with  the  intention  of  transferring  ownership,  and  the  latter 
taking  it  with  the  intention  of  becoming  owner,  and  this  mode 
of  conveyance  was  called  traditio  ;  and  the  things  conveyed 
by  it  were  called  res  nee  mancipi.  In  early  times  these 
would  chiefly  consist  of  corn  and  other  produce  of  the  soil, 
and  animals  kept  for  food  or  market,  and  it  was  in  these 
early  times  that  the  distinction  between  res  mancipi  and  nee 
mancipi  became  fixed  by  the  jus.1  All  res  not  known  in  those 
days,  but  which  became  later  on  subjects  of  ownership,  were 
classed  under  res  nee  mancipi  even  though  used  as  beasts  of 
burden,  e.g.,  camels  and  elephants  (Gaius,  ii.,  §  16).  In  addi- 
tion to  mancipatio  and  traditio  a  mode  of  alienating  by  means 
of  a  fictitious  lawsuit  became  recognised ;  it  was  called  injure 
cessio  (surrender  before  the  magistrate)  and  was  applicable 
to  both  res  mancipi  and  res  nee  mancipi.  The  process  was 
as  follows:  By  agreement  between  the  alienor  A  and  the 

1  For  the  chief  theories  as  to  the  origin  of  the  distinction,  see  Movie, 
p.  16  and  the  note  on  p.  17. 
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alienee  B,  B  brings  a  sacramentum  in  rem  against  A,  and, 
in  jure,  A  makes  no  defence ;  thereupon  the  magistrate  makes 
addictio  of  the  res  to  B  (p.  11),  who  thus  becomes  owner 
by  the  judgment  of  the  court  (Gaius,  ii.,  §  24).  Possibly  this 
method  was  employed  in  order  to  make  the  alienee's  title 
more  easy  of  proof;  he  could  always  fall  back  upon  the 
judgment  in  his  favour. 

6.  Usus,  later  called  usucapio.  If  a  person  acquired 
physical  control  over  a  res  corporalis  and  had  the  animus 
domini  (the  intention  to  keep  as  owner)  he  was  said,  in  the 
language  of  the  later  law,  to  have  possessio.  By  the  early 
jus  mere  possessio  conferred  no  rights  on  the  possessor,  so  if 
A  took  possession  of  B's  res  A  acquired  no  legal  rights  even 
against  a  third  party  C  who  deprived  him  of  the  possession ; 
but  if  A  remained  in  undisturbed  possession  for  a  "long 
time  "  (finally  fixed  by  the  XII.  Tables  at  two  years  for  land 
in  Italy  and  one  year  for  "  other  things  ")  his  possessio  be- 
came automatically  converted  into  dominium  and  B's 
dominium  was  extinguished,  and  so  A  was  said  to  acquire 
dominium  by  usus.  The  original  object  was,  probably,  tov 
prevent  the  hardship  which  might  result  in  case  a  res  mancipi 
had  been  handed  over  to  a  purchaser  without  mancipatio  or 
in  jure  cessio ;  for  the  purchaser  only  became  possessor,  and, 
but  for  usucapio,  could  have  been  deprived  of  the  res  by  the 
alienor  or  his  heir  bringing  an  actio  in  rem  years  after  the 
sale.  But  it  was  a  mode  of  acquisition  which  applied  to 
both  res  mancipi  and  res  nee  mancipi.  With  a  few  excep- 
tions (p.  176)  it  was,  however,  essential  that  the  possessio 
should  have  commenced  bona  fide,  i.e.,  at  the  time  of  taking 
possession  the  possessor  must  have  honestly  believed  that  he 
had  become  owner  or  that  the  owner  intended  him  to  be- 
come owner;  e.g.,  A  takes  possession  of  a  res  which  belongs 
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to  B  but  which  A  believes  is  a  res  nullius  (p.  21) ;  or  B 
sells  a  horse  to  A  but  makes  traditio  instead  of  mancipatio. 
7.  Adjudicatio.  In  actions  between  co-heirs  and  other  co- 
owners  for  a  division  of  the  property  the  award  (adjudicatio) 
of  the  judex  of  a  share  to  each  vested  dominium  of  the  share 
in  each.  The  action  in  the  legis  actio  period  was  probably 
judicis  postulatio. 

SECTION  III.  JUKA  IN  RE  ALIENA. 

These  were  rights  in  rem  which  a  person  might  have  in 
respect  of  a  res  corporalis  owned  by  another  person.  The 
earliest  jura  in  re  aliena  were  those  called  jura  prcediorum 
rusticorum  et  urbanorum,  i.e.,  rights  annexed  to  the  owner- 
ship of  land  (prcedium  rusticum)  and  buildings  on  land 
(prcedium  urbanum).  Being  annexed  to  the  ownership  and 
not  to  an  individual  owner,  any  one  who  was  owner  for  the 
time  being  could  exercise  them.  But  they  could  only  be 
exercised  over  the  neighbouring  land  or  buildings  of  another 
owner.  The  land  or  buildings  to  the  ownership  of  which 
they  were  annexed  was  called,  the  res  dominans  ;  that  over 
which  they  could  be  exercised  was  called  the  res  serviens. 
Hence  these  rights  were  often  described  as  servitutes  (servi- 
tudes) ;  and  are  usually  called  in  English,  rustic  and  urban 
prsedial  servitudes.  The  object  of  a  prsedial  servitude  is  the 
more  convenient  or  advantageous  enjoyment  of  the  res 
dominans ;  but,  as  regards  the  res  serviens,  they  operated  as 
restrictions  on  or  deductions  from  that  exclusive  right  to  con- 
trol and  enjoyment  which,  as  we  have  seen,  was  the  character- 
^.istic  of  ownership.  And,  being  rights  in  rem,  they  not  only 
restricted  the  owner  who  created  them,  but  also  all  subsequent 
owners  of  the  res  serviens — even  a  purchaser  who  bought  the 
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res  serviens  in  ignorance  of  the  existence  of  the  servitude. 
Consequently  only  a  limited  number,  and  these  of  a  definite 
character,  were  recognised  by  ihejus. 

Examples  of  rustic  praedial  servitudes  are — iter,  or  jus 
eundi  (a  right  of  way  on  foot  or  horseback,  or  in  a  litter,  over 
another's  land) ;  actus,  or  jus  agendi  (a  right  of  way  for 
driving  beasts  of  burden,  whether  yoked  to  a  vehicle  or  not, 
across  another's  land :  it  included  iter} ;  via  (a  general  right 
of  way  for  all  purposes,  so  it  included  iter  and  actus) ;  pecoris 
ad  aquam  appulsus  (right  to  take  cattle  upon  another's  land 
for  water) ;  aqiice  haustus  (right  to  draw  water  from  another's 
spring) ;  aquce  ductus  (right  to  convey  water  through  another's 
land,  e.g.,  by  means  of  a  conduit  pipe).  Examples  of  urban 
prsedial  servitudes  are — jus  ne  altius  tollatur  (right  that  a 
neighbour  should  not  obstruct  the  access  of  light  to  the  res 
dominans  by  building  on  his  land) ;  jus  lignum  immittendi 
(right  to  insert  beams  in  another's  wall) ;  jus  stillicidii  im- 
mittendi (right  to  direct  the  rainfall  on  to  a  neighbour's  roof 
or  area). 

Eustic  praedial  servitudes  could  be  created  by  mancipatio : v 
e.g.,  A,  the  owner  of  land,  could  grant  iter  over  it  to  B,  the 
owner  of  neighbouring  land.     Accordingly  these  servitudes 
were   classed   amongst  res  mancipi ;.   but  urban  servitudes 
could  not  be  created,  by  mancipatio,  and  so  were  classed  as 
res  nee  mancipi  (Gaius,  ii.,  §§  14  a,  17),  and  so  the  inference 
is  that  the  latter  were  not  recognised  by  the  jus  until  the  list 
of  res  mancipi  had  been  finally  closed.     Both  classes  could,  > 
however,  be  created — 

(1)  By  in  jure  cessio  (p.  24) ;  e.g.,  A  brings  an  actio  in 
rem  against  B  and  claims  that,  by  jus  Quiritium,  he  has 
a  right  of  way  over  his  land,  and  B  makes  no  defence, 
in  jure, 
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(2)  By  Will ;  e.g.,  A  by  his  will  gives  plots  of  land  to  B 
and  C,  and  declares  that  C  shall  have  iter  over  B's  plot. 

(3)  By  deductio;  e.g.,  A  conveys  land,  or  a  house,  to  B 
but  reserves  iter,  or  jus  tignum  immittendi  in  respect  of  land 
or  a  house  which  he  retains. 

(4)  By  adjudicatio ;  i.e.,  in  an  action  for  division  of  property 
between  co- owners,  a  servitude  could  be  awarded  to   one 
over  the  share  awarded  to  the  other. 

(5)  By  usucapio ;  that  is,  by  exercising  the  right  without 
interruption  for   the   required   time  (p.  25).     But  the   Lex 
Scribonia  (of  uncertain  date)   abolished  usucapio  of  servi- 
tudes. 

Later  on,  another  class  of  jura  in  re  aliena  became  re- 
cognised by  the  jus  which  differed  from  praedial  servitudes 
in  two  important  points,  namely  (1)  they  were  rights  in  rem 
vested  in  a  definite  person  and  he  alone  could  exercise  them  ; 
and  (2)  they  might  be  exerciseable,  not  only  over  land  or 
buildings  of  another,  but  also  over  any  other  res  corporalis 
provided  it  was  not  consumed  by  using  it,  e.g.,  a  horse,  a 
slave,  but  not  money,  food,  and  clothing.  From  the  fact  that 
they  were  personal  to  a  certain  individual,  they  have  been 
called  servitutes personarum  (personal  servitudes).  The  chief 
examples  are,  usus/ructus,  or  jus  utendi  et  fruendi  (the  right 
to  have  the  use  and  to  take  all  the  profits  of  the  res  of 
another  person),  and  usus,  or  jus  utendi  (the  right  to  use 
the  res  of  another  for  one's  personal  benefit),  e.g.,  usus  of  a 
garden  only  gave  the  usuarius,  the  person  who  had  the  usus, 
the  right  to  take  enough  fruit  and  vegetables  for  his  own 
consumption,  but  ususfructus  of  a  garden  gave  the  usus- 
fructuarius,  the  person  who  had  the  ususfructus,  the  right 
to  take  and  sell  the  whole  produce  of  the  garden.  Being 
personal  to  the  individual  to  whom  the  right  was  given,  a 
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personal  servitude  was  extinguished  by  his  death.  They 
were  created  in  the  same  ways  as  urban  praedial  servitudes. 
Certain  other  jura  in  re  aliena  recognised  by  the  later  law 
will  be  explained  at  pp.  195,  215. 

SECTION  IV.  OBLIGATIONES. 

Certain  acts  or  events  (e.g.,  agreement,  damage  to  property, 
etc.)  became  recognised  by  the  jus  as  giving  to  a  definite 
person  A  a  right  that  another  definite  person  B  should  act 
or  forbear  from  acting  in  a  definite  manner ;  and  this  right  A 
could  enforce  by  an  actio  in  personam  against  B.  The  legal 
relation  between  them  was  described  by  the  later  jurists  as 
an  "obligatio,"  and  it  is  defined  in  Justinian's  Institutes  (III., 
i.,  13  pr.)  as  "juris  vinculum  quo  necessitate  adstringimur 
alicujus  solvencies  rei  secundum  nostrce  civitatis  jura  "  (a  legal 
bond  by  which  we  are  placed  under  the  necessity  of  carrying 
out  something  in  accordance  with  the  laws  of  our  State). 
Thus  obligatio  expressed  both  the  right  in  personam  of  A  and 
the  correlative  liability  of  B,  and  the  jurists  often  spoke  of 
"  acquiring  an  obligatio  "  as  synonymous  with  acquiring  a 
right  in  personam ;  whereas,  in  English  law,  obligation  is 
only  used  to  describe  the  liability  of  the  person  against  whom 
another  has  a  right  in  personam. 

The  differences  between  the  acts  or  events  which  gave  rise 
to  obligationes ;  in  other  words,  the  different  sources  of  obli- 
gationes, led,  eventually,  to  various  classifications.  That 
which  is  usually  adopted  divides  obligationes  into  four  chief 
classes,  namely  :— 

(A)  Obligationes  ex  contractu ;  (B)  Obligationes  ex  delicto ; 
(C)  Obligationes  quasi  ex  contractu ;  and  (D)  Obligationes  quasi 
ex  delicto. 

(A)  OBLIGATIONES  EX  CONTKACTU,  i.e.,  those  arising  from 
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^  agreement. — The  general  term  for  agreement  is  conventio  or 
pactum.  The  special  term  for  an  agreement  which  was 
recognised  by  the  jus  as  a  source  of  obligatio,  and  so  enforce- 
able by  action,  was  contractus.  In  early  Eoman  law  but  few 
agreements  were  recognised  as  contractus ;  and  of  these,  each 
was  required  to  be  made  in  some  definite  solemn  form.  They 
have  therefore  been  called  formal  contracts,  because  it  was 
their  form  which  made  them  enforceable  by  action.  They 
were  the  following  : — 

1.  Nexum. — Was  a  loan  of  money  per  CBS  et  libram,  made, 
like  the  mancipatio,  in  the  presence  of  a  libripens  and  five 
cives  Romani  as  witnesses.  It  dates,  with  the  mancipatio, 
from  the  time  when  coined  money  was  unknown,  and  like 
mancipatio  the  form  of  weighing  a  bit  of  metal  had  to  be  gone 
through  after  coined  money  came  into  use.  The  transaction 
was  accompanied  by  a  set  verbal  formula,  probably  to  the 
effect  that  the  borrower  (called  nexus)  was  bound  to  repay 
the  loan  on  a  fixed  day.  The  nexus  could  only  free  himself 
from  the  obligatio  by  nexi  liberatio,  i.e.,  the  converse  of  the 
nexum.  The  nexus,  in  the  presence  of  five  witnesses  and  the 
libripens,  goes  through  the  form  of  weighing  out  a  nugget 
and  handing  it  to  the  lender,  using  the  words  "  me  a  te  solvo 
liber oque  hoc  cere  ceneaque  libra"  (I  unbind  and  free  myself 
from  thee  with  this  copper  and  copper  scales).  If  the  debt 
was  not  paid  on  the  day  fixed  some  writers  think  that  the 
creditor  had  to  sue  the  debtor,  and  get  judgment  against  him, 
before  he  could  resort  to  manus  injectio.  'But  the  better 
opinion  seems  to  be  that  the  creditor  could  at  once  proceed 
by  manus  injectio,  and,  if  no  vindex  interposed,  the  position 
of  the  nexus  was  the  same  as  that  of  a  judgment  debtor 
addictus  to  his  creditor  (p.  18 ;  Muir.,  p.  146  et  seq.). 

In  consequence  of  the  cruelty  of  creditors  to  their  nexi  and 
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addicti,  the  Lex  Poetelia  Papiria  (date  very  uncertain), 
provided  (inter  alia)  that : — 

(1)  Only  criminals  could   be  put  in   stocks  and  fetters. 

(2)  No  one  should  be  nexus  in  respect  of  borrowed  money. 
In  other  words,  the  nexum  was  now  only  a  means  of  creating 
an  obligatio  to  repay  the  money ;  so  if  it  was  not  paid  the 
creditor  must  sue  the  debtor  and  get  judgment   before   he 
could  have  recourse  to  manus  injectio  (Eoby,  ii.,  p.  310 ; 
Muir.,  pp.  152-54).     The  creditor  was  thus  deprived  of  his\ 
summary  remedy  of  manus  injectio,   and  nexum  fell   into 
disuse,   being  superseded  by  the   simpler  form  of  contract 
called  stipulatio  (p.  33). 

Professor  Muirhead  (pp.  217,  218)  thought  that  the  new  legis 
actio  called  condictio,  introduced  by  the  Lex  Silia  (p.  15) 
was  the  result  of  this  provision  of  the  Lex  Poetelia,  the  ob- 
ject being  to  compensate  the  creditor  for  the  loss  of  his 
summary  remedy  by  manus  injectio ;  for  by  the  condictio  he 
could  recover  a  penalty  of  one-third  the  amount  of  the  debt. 

2.  Vadimonium. — Was  a  contract  of  suretyship  made  by 
using  a  special  verbal  formula,  the  terms  of  which  are  un- 
known.    This  form  was  also  superseded  by  the  stipulatio. 

3.  Dotis  dictio. — A  certain  solemn  form  of  words  whereby 
a  woman  about  to  marry,  or  her  paternal  ancestor,  or  her 
debtor  at  her  request,  could  create  an  obligatio  to  give  dos 
(a  marriage  portion)  to  the  husband  (p.  148). 

4.  Leges  mancipii. — The  XII.  Tables  enacted  "  cum  nexum 
faciet  mancipiumque,  uti  lingua  nuncupassit,  ita  jus  esto  " 

(when  a  person  makes  a  nexum  and  mancipatio,  as  he  shall 
have  declared  with  his  tongue,  so  be  it  law).  After  this 
enactment  any  words  added  to  the  usual  formula  of  the 
mancipatio  had  legal  effect  and  were  called  leges  mancipii 
(terms  of  the  mancipatio),  and  by  this  means  obligationes 
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could  be  created,  e.g.,  if  A  mancipated  a  res  to  B  and  it  was 
a  term  of  the  transaction  that  in  a  certain  event  B  should 
remancipate  the  res  to  A,  an  obligatio  to  remancipate  in  that 
event  was  created.  One  of  the  most  important  leges  man- 
cipii  was  that  called  "lex  fiducice,"  or  simply  "fiducia," 
which  merely  stated  that  the  thing  had  been  mancipated 
"in  trust";  e.g.,  A  wishes  to  mancipate  a  slave  to  his  friend 
B,  for  safe  custody,  while  A  goes  on  a  journey :  the  nuncu- 
patio  would  run,  "  Hunc  ego  hominem  fidei  fiducicR  causa  ex 
jure  Quiritium  meum  esse  aio  "  (I  say  that  this  slave  is  mine 
by  the  law  of  the  Komans  committed  to  my  honour  for  the 
purpose  of  a  trust).  Then  A  and  B  make  an  informal  agree- 
ment— a  mere  pactum  (p.  30),  that  B  will  take  charge  of 
the  slave  and  remancipate  him  to  A  on  A's  return.  If  B  fails 
to  do  so,  A  can  sue  him  for  breach  of  the  lex  fiducice,  and  it 
will  be  necessary  for  the  judex  to  decide  whether  or  no  B 
has  acted  as  a  man  of  honour  in  the  matter.  In  order  to 
decide  this,  he  had  to  investigate  all  the  surrounding  circum- 
stances including  the  pactum ;  and  so  by  enforcing  the  lex 
fiducia  which  was  actionable  by  the  XII.  Tables,  the  pactum, 
which  was  not  itself  actionable,  was  indirectly  enforced 
(Sohm,  p.  63).  "In  fiducia  we  have  the  first  recognised  in- 
stance of  a  contract  different  in  kind  from  the  legal  transac- 
tions which  had  been  handed  down  from  olden  times.  For 
the  extent  of  the  obligation  was  rigorously  determined  by  the 
letter  of  the  agreement ;  in  fiducia,  on  the  other  hand,  it  was 
equitably  determined  in  accordance  with  the  free  discretion  of 
a  '  bonus  vir '  taking  into  account  all  the  circumstances  of  the 
case.  It  was  a  contract  which  placed  the  existence  of  a 
liability  beyond  all  doubt,  but  which  was  neither  designed  nor 
able  to  fix,  in  set  terms,  its  precise  contents  "  (Sohm,  p.  64). 
It  was,  therefore,  a  negotium  boncB  fidei  (a  transaction 
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governed  by  considerations  of  good  faith)  and  so  the  action 
by  which  it  was  enforced,  actio  fiducicB,  was  an  actio  bonce 
fidei,  i.e.,  an  action  in  which  the  judex  had  power  to  decide 
the  dispute  on  equitable  principles ;  whereas  the  other  formal 
contracts  were  negotia  stricti  juris  (transactions  governed 
by  the  exact  literal  meaning  of  the  terms  of  the  transaction), 
and  the  actions  whereby  they  were  enforced  were  called 
actiones  stricti  juris,  i.e.,  actions  in  which  the  judex  could 
only  apply  the  strict  letter  of  the  law  to  the  words  used  by 
the  parties,  and  therefore  could  not  take  into  account  any 
surrounding  circumstances  such  as  fraud  (dolus  mahcs)  or 
duress  (metus),  even  though,  but  for  such  circumstances,  the 
defendant  would  most  certainly  not  have  entered  into  the 
transaction.  In  the  legis  actio  period  the  actio  fiducia  was 
probably  judicis  postttiatio. 

5.  Sponsio,  later  called  stipulatio. — Spons-io,  or  stipulatio, 
was  a  contract  made  by  spoken  question  and  answer,  the 
technical  words,  "  spondes  ?  spondeo,"  being  contained  in  the 
question  and  answer.  So  long  as  these  words  were  used, 
the  rest  of  the  question  and  answer  could  be  varied  to  suit 
the  requirements  of  the  transaction ;  e.g.,  A  says  to  B  "  decem 
aureos  primis  Kalendis  Martiis  mihi  dare  spondes  ?  "  (do  you 
solemnly  promise  to  pay  me  10  aurei  on  the  1st  of  March?). 
B  replies  "spondeo"  (I  solemnly  promise);  and  an  obligatio 
to  pay  on  1st  March  is  created.  Thus  almost  any  kind  of  agree- 
ment could  be  made  actionable  by  throwing  it  into  the  form 
of  a  stipulatio.  The  person  who  put  the  question  was  called 
stipulator,  the  one  who  answered  tt,  sponsor ;  the  former 
alone  acquired  a  right  and  only  the  latter  incurred  a  liability  ; 
it  was  therefore  a  unilateral  transaction.  So  to  create  a 
bilateral  transaction  by  stipulatio  (i.e.,  by  which  rights  were 
acquired  and  liabilities  incurred  by  both  parties),  it  was  ne_- 
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cessary  for  each  to  act  in  turn  as  stipulator  and  sponsor,  e.g., 
A  and  B  wish  to  enter  into  a  binding  contract  to  exchange 
their  slaves  on  the  1st  March.  A  says  to  B,  "  Servum  tuum 
primis  Kalendis  Martiis  mihi  dare  spondes  ?"  B  replies 
"spondeo".  Then  B  puts  the  same  question  to  A  and  re- 
ceives the  same  answer.  It  was  essential  that  the  words 
should  be  spoken,  so  no  stipulatio  could  be  made  between 
parties  at  a  distance  by  correspondence. 

The  origin  of  the  sponsio  as  a  contract  is  uncertain.  The 
most  probable  theory  seems  to  be  that  the  word  comes  from 
the  Greek  o-n-oi&rj  (a  libation  to  the  gods)  which  often  ac- 
companied treaties  and  other  solemn  engagements,  a  practice 
which  was  imported  into  Italy,  but  that  gradually  the  religi- 
ous features  were  dropped,  and  the  word  a-rrovB^  was  used 
in  the  sense  of  an  engagement  that  bound  the  parties  just  as 
if  the  old  ritual  had  been  observed  and  was  called  sponsio ; 
that  in  this  sense  sponsio  was  used  at  Borne  for  the  conclusion 
of  treaties,  and  afterwards  for  making  agreements  between 
private  persons  (Muir.,  p.  215).  "  The  meaning  of  spondes  as 
a  question  by  a  creditor  to  his  debtor  (although  latterly,  we 
may  well  believe,  unknown  to  both)  thus  came  to  be,  'Do 
you  engage  as  solemnly  as  if  the  old  ceremonial  had  been 
gone  through  between  us  ? '  There  are  many  parallels  for 
such  simplification  of  terms ;  none  more  familiar  than  when 
a  man  says,  'I  give  you  my  oath  upon  it,'  without  either 
himself  or  the  individual  addressed  thinking  it  necessary  to 
go  through  the  form"  (Muir.,  p.  215).  At  what  period  the 
sponsio  was  recognised  by  the  jus  as  creating  an  obligatio, 
instead  of  merely  a  moral  or  religious  duty,  is  uncertain; 
all  we  know  is  that  it  is  not  mentioned  in  the  XII.  Tables 
and  is  referred  to  in  the  Lex  Aquilia  (p.  39)  passed  B.C.  287, 
from  which  we  may  assume  that  its  recognition  occurred 
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between  those  two  dates.  Professor  Muirhead  thought  that 
sponsiones  were  first  made  actionable  by  the  Lex  Silia  in 
connection  with  the  legal  procedure  called  condictio  intro- 
duced by  that  Lex  (p.  15)  and  were  then  employed  for  other 
purposes  (Muir.,  p.  218). 

Later  on  a  stipulatio  could  be  made  by  employing  technical 
words  other  than  "  spondes  ?  spondeo,"  e.g.,  " promittis  ?  pro- 
iiiitto  "  (p.  198;  Gaius,  iii.,  §  92). 

A  person  might  join  in  a  stipulatio  either  as  agent  for  the 
stipulator,  or  as  surety  for  the  sponsor.  If  he  joined  as 
agent  for  the  stipulator  he  was  called  adstipulator,  e.g.,  A 
says  to  X,  "Do  you  solemnly  promise  to  pay  me  1,000 
sesterces  on  the  1st  of  March?  "  B  (adstipulator)  says  to  X, 
"  Do  you  solemnly  promise  to  pay  the  same  1,000  sesterces 
to  me  on  the  1st  of  March?  "  X  replies  "spondeo  ".  In  this 
case  only  one  obligatio  was  created,  and  payment  to  A  or  to 
B  discharged  it.  If  he  joined  as  surety  he  was  called  sponsor, 
e.g.,  A  says  to  B,  "  Do  you  promise  to  pay  me  1,000  sesterces 
on  the  1st  March?"  and  to  C  (surety),  "Do  you  promise  to 
pay  me  the  same  1,000  sesterces  on  the  1st  March?  "  Both 
B  and  C  reply  "  spondeo  "  :  here  only  one  obligatio  is  created, 
and  it  is  discharged  by  either  paying  it,  but  meantime  A 
has  the  advantage  of  having  two  persons  from  whom  he 
can  enforce  payment  instead  of  one — so  he  is  more  certain  of 
obtaining  payment. 

An  obligatio,  created  by  stipulatio,  could  be  discharged  byv 
question  and  answer  without  payment ;  e.g.,  .the  sponsor  says, 
"Have  you  received  the  1,000  sesterces  which  I  promised  by 
stipulatio?"     The  stipulator  replies,   "I  have  received  it". 
This  kind  of  imaginary  payment  was  called  acceptilatio.    / 

6.  Nomen  transcripticium. — This,  which  is  sometimes  called 
the  literal  contract,  because  the  obligatio  arose  litteris  (from 
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writing)  seems  to  have  originated  in  a  special  form  of  entry 
in  account  books  which  became  customary  in  the  latter  half 
of  the  Republic  (Muir.,  p.  258).  The  chief  account  book  or 
ledger,  was  called  codex  accepti  et  expensi,  in  which  receipts 
of  money  (accepta}  were  entered  on  one  page  and  payments 
(expensa)  on  the  opposite  page.  The  entry  of  a  receipt  was 
called  acceptilatio  (from  acceptum  ferre)  and  of  a  payment 
expensilatio  (from  expensum  ferre).  Originally  only  actual 
cash  payment  and  receipts,  called  nomina  arcaria,  seem  to 
have  been  entered  in  the  book ;  in  such  cases  the  entry  was 
merely  evidence  of  the  fact  of  the  receipt  or  payment  having 
taken  place.  Bufc  later  the  practice  grew  up  for  a  creditor, 
with  the  consent  of  the  debtor,  to  enter  payment  of  the  debt 
amongst  the  accepta  as  paid,  without  having  received  payment, 
and  then  to  enter  the  amount  amongst  the  expensa  as  a  debt 
due,  and  such  an  entry  was  called  nomen  transcripticium,  prob- 
ably because  it  was  "  written  over  "  or  "  transcribed  "  from  the 
other  side  of  the  account  book.  As  no  money  was  actually 
paid,  it  was  no  evidence  of  payment,  but  became  recognised 
by  the  jus  as  itself  creating  an  obligatio  to  pay  the  amount 
named  (Sohm,  p.  410  et  seq.). 

It  seems  to  have  been  introduced  chiefly  for  two  objects : 
(1)  To  enable  a  man  to  get  credit  at  a  time  when  informal 
agreements  to  sell,  hire,  etc.,  were  not  actionable,  e.g.,  A 
agrees  to  sell  a  res  to  B ;  and  B  wants  the  thing  to  be  con- 
veyed to  him  at  once,  but  will  not  be  able  to  pay  the  price 
for  a  week.  If  A  conveys  to  B  and  enters  the  price  as 
nomen  arcarium,  he  has  no  remedy  if  B  refuses  to  pay,  for 
the  contract  of  sale  created  no  obligatio,  and  the  entry  is  only 
evidence  of  the  price  of  the  thing  alienated ;  but  if,  with  B's 
consent,  he  converts  it  into  nomen  transcripticium  an  obli- 
gatio to  pay  the  amount  arises.  (2)  To  enable  a  man  to 
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substitute  another  for  himself  either  as  creditor  or  debtor, 
which  must  have  been  a  great  convenience  to  traders ;  e.g., 
A  owes  B  1,000  sesterces  and  B  owes  C  1,000  sesterces.  B  is 
at  Eome  and  A  and  C  at  Naples.  They  agree,  by  corre- 
spondence, that  B  shall  enter  A's  debt  as  received ;  and  that 
C  shall  enter  B's  debt  as  received,  and  1,000  sesterces  as  due 
to  him  from  A.  When  these  entries  have  been  made,  the 
obligatio  between  A  and  B,  and  that  between  B  and  C  are 
discharged,  and  a  new  obligatio  is  created  between  A  and  C. 
Thus  the  risk  and  trouble  of  B  sending  money  to  Naples  and 
A  sending  it  to  Eome  is  averted  (cf.  Muir.,  pp.  260,  261). 

Informal  agreements,  i.e.,  those  which  were  not  made  in 
any  of  these  forms,  were  not  recognised  as  contractus  by  the 
jus,  though,  no  doubt,  a  breach  of  such  an  agreement  might 
have  been  regarded  as  contra  bonos  mores  (p.  8),  or,  if  for- 
tified by  an  oath,  as  a  violation  of  fas  (p.  6  ;  Muir.,  p.  155). 
How  this  branch  of  the  law  was  developed  by  jus  honor- 
arium will  be  explained  later  (p.  85). 

(B)  OBLIGATIONES  EX  DELICTO. — Delicta,  or  maleficia,  was 
used  to  express  certain  infringements  of  rights  in  rem,  which 
were  recognised  by  the  jus  as  sources  of  obligations ;  the 
wrong-doer  being  liable  to  compensate  the  injured  party  or 
to  suffer  some  definite  punishment.  Those  recognised  by  the 
early  jus  were  Furtum,  Damnum  injuria  and  Injuria. 

1.  Furtum  (theft). — Comprised  any  intentional  wrongful 
dealing  (contrectatio)  with  the  res  corporales  of  another 
person,  or  with  free  persons  subject  to  his  power  (p.  43), 
against  his  will  and  with  the  object  of  gain  to  the  wrong-doer. 
It  was  regulated  by  the  XII.  Tables  which  provided — (1)  a 
thief,  detected  at  night,  and  one  who  in  the  daytime  defended 
himself  with  weapons,  might  be  killed  on  the  spot  with  im- 
punity;  (2)  the  penalty  for  fur  turn  manifestum  (which  seems 
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to  have  meant,  originally,  theft  by  a  person  who  was  captured 
in  the  act)  was  scourging,  and,  in  addition,  if  the  thief  was  a 
slave  he  was  put  to  death,  if  a  freeman,  he  was  addictus  to 
the  injured  party  ;  buiior  fur  turn  nee  manifestum,  the  penalty 
was  double  the  value  of  the  subject-matter  of  the  theft.  The 
severer  penalty  of  manifestum  was  probably  an  inducement 
to  forgo  immediate  vengeance  at  a  time  when  State  inter- 
vention was  superseding  the  remedy  of  self- redress  (p.  6 ; 
Poste,  pp.  411,  412). 

The  action  to  recover  the  penalty  was  called  actio  furti ; 
in  addition  to  this,  an  actio  in  rem  lay  to  recover  the  stolen 
person  or  thing. 

There  were  also  some  provisions  as  to  receiving  stolen  pro- 
perty, etc.,  which  are  explained  on  p.  229. 

2.  Damnum  injuria  (wrongful  damage  to  property). — As 
to  damage  to  property,  the  XII.  Tables  enacted  :— 

(1)  Burning  a  house  or  heap  of  corn  near  it,  involved  the 
liability  to  make  good  the  loss.     The  remedy  was  actio  de 
cedibus  incensis. 

(2)  Permitting    one's    farm    animals    (pecora)    to   feed   on 
another  person's  crops,  involved  liability  to  give  up  one's  own 
crop.     Eemedy  was  actio  de  pastu  pecoris. 

(3)  Wrongfully  cutting  another's  trees,  involved  the  liabil- 
ity to  pay  twenty-five  asses  for  each  tree.    Remedy  was  actio 
de  arbor ibus  succisis. 

(4)  "  Rupsit  .  .  .  sarcito."     As  rumpere  meant  to  damage 
by  tearing,  severing,  or  breaking ;  and  sarcire  meant  to  make 
good  i.e.,  to  repair  or  give  an  equivalent ;  this  probably  gave 
compensation  for  damage  by  tearing,  etc. 

(5)  (Probably)  killing  with  a  weapon,  or  one's  hand  or  foot 
(occidere),  a  slave,  or  four-footed  animal  of  a  kind  usually  kept 
in  flocks  or  herds    (quadrupedemve  pecudum)  involved  the 
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liability  of  making  good  the  loss.  Eemedy  was  actio  de  servo 
quadrupedeve  occiso  (Grueber,  Lex  Aquilia,  pp.  189,  191). 

But  in  B.C.  287  the  Lex  Aquilia  dealt  with  damage  to  pro- 
perty in  three  chapters  (capita)  :— 

Cap.  I. — If  any  one  unlawfully  killed  (injuria  occiderit)  the 
slave  of  another,  or  a  four-footed  animal  of  a  kind  usually 
kept  in  flocks  and  herds  (quadrupedemve  pecudum),  he  was 
liable  to  pay  to  the  owner  the  highest  value  (plurimi)  which 
the  slave  or  animal  had  possessed  at  any  time  within  a  year 
of  the  killing  (Gaius,  iii.,  §§  210,  214).  Occidere,  as  we  have 
seen,  meant  to  kill  with  a  weapon  or  with  one's  hand  or  foot 
e.g.,  strangling  or  kicking. 

Cap.  II. — If  an  adstipulator  defrauded  the  stipulator  by 
releasing  the  debtor  by  acceptilatio  without  payment  (p.  35) 
he  was  liable  for  the  amount  of  loss  occasioned  (Gaius,  iii., 
§15). 

Cap.  III. — If  any  one  caused  damage  to  another's  res 
(except  the  killing  of  slaves  and  animals  which  came  under 
Cap.  J.)  by  unlawfully  (injuria)  burning  (urere),  or  striking 
so  as  to  completely  destroy  (frangere)>  or  tearing,  severing  or 
breaking  (rumpere),  he  was  liable  to  pay  its  value  within  the 
thirty  days  preceding  the  doing  of  the  damage.  But  in  this 
Cap.  the  word  highest  (plurimi)  was  omitted  (Gaius,  iii., 

§17). 

The  action  under  each  Cap.  was  called  actio  damni  injuries ; 
and  if  the  defendant  denied  his  liability  and  lost  his  case,  he 
had  to  pay  double  (Gaius,  iii.,  §  216). 

The  effect  of  the  Lex  Aquilia  on  the  previous  law  as  to 
damage  to  property  seems  to  have  been  as  follows :  Cap.  I. 
repealed  (5)  on  p.  38,  and  Cap.  III.  repealed  (4)  and  super- 
seded (1),  (2)  and  (3)  on  p.  38  (Grueber,  Lex  Aquilia,  p.  192 
et  seq.). 
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3.  Injuria. — The  general  meaning  of  injuria  was  omne 
quod  non  jure  fit  (anything  that  was  unlawful),  but  it  came 
to  be  used  in  a  special  sense  as  meaning  insult.  In  this 
'""sense  injuria  was  recognised  as  a  delictum  as  early  as  the 
XII.  Tables,  which  enacted  that  if  any  one  sang  or  wrote 
verses  imputing  infamy  or  disgraceful  conduct  to  another,  he 
should  be  put  to  death  (Muir.,  p.  439) ;  that  if  he  fractured  a 
limb,  the  penalty  was  retaliation;  if  he  broke  other  bones, 
the  penalty  was  300  asses  if  the  injured  party  were  a  free- 
man, and  150  asses  if  he  were  a  slave  (Gaius,  iii.,  §  223). 
The  action,  at  least  in  the  later  law,  was  called  actio  injuri- 
arium. 

(C)  OBLIGATIONES  QUASI  EX  CONTEACTU. — These  comprise 
obligationes  arising  from  miscellaneous  sources  but  which  all 
possess  two  negative  characteristics  in  common,  namely  (1) 
they  are  not  the  immediate   result  of  agreement,  and   (2) 
they  do  not  arise  from  delicta. 

Examples  are  obligationes  between  (1)  the  heres  under  a 
will  and  persons  to  whom  legacies  have  been  given  by  the 
will ;  (2)  co-heredes ;  (3)  guardian  and  ward  (p.  56) ;  (4) 
a  person  who  has  been  enriched  at  the  expense  of  another 
sine  causa  (without  any  ground  or  reason  recognised  by  law), 
and  the  person  at  whose  expense  he  has  been  enriched.  The 
remedy  to  recover  the  amount  of  the  enrichment,  is  usually 
called  condictio  sine  causa,  e.g.,  payment  by  mistake  of  money 
whicLwas  not  owing  to  the  receiver  (in  which  case  the  action 
is  often  called  condictio  indebiti),or  when  A  has  conveyed  a 
res  to  B  in  anticipation  of  some  future  act  or  event  agreed 
upon  between  them  (e.g.,  that  B  shall  marry  A's  daughter) 
which  does  not  occur,  in  which  case  the  action  is  sometimes 
called  condictio  causa  data  causa  non  secuta  (Sohm,  p.  424). 

(D)  OBLIGATIONES  QUASI  EX  DELICTO. — This  term  was  ap- 
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plied  to  obligationes  which  had  their  source  in  wrongful  acts, 
other  than  those  which  created  obligationes  ex  delicto,  e.g.,  if  a 
judex  gave  a  wrong  decision  intentionally.     They  were  pro-"v 
bably  placed  in  a  separate  class  because  not  recognised  by  the 
early  jus,  but  by  the  jus  honorarium  (pp.  94,  235;  cf.  Movie,/ 
538;  Sohm,  p.  439). 

SECTION  V.  PATERFAMILIAS  AND  FAMILIA. 

Every  male  member  of  a  gens  who  was  sui  juris  (his 
own  master)  was  called  paterfamilias — even  though  he 
had  no  descendants,  for  he  was  then  capable  of  being 
head  of  &  familia.  "Familia,"  in  the  strict  sense  (Muir.,  p. 
24)  included  :— 

(1)  The   wife   of  the  paterfamilias. — The    only   form    of 
marriage  which  seems  to  have  been  recognised  as  valid  by  the 
early  jus  was  a  solemn  religious  ceremony  called  "confar- 
reatio  ".      It  was  conducted  by  the  pontifex  maximus  and^ 
flamen  dialis  (priest  of  Jupiter)  in  presence  of  ten  witnesses 
(supposed  to  have  represented  the  gentes  of  the   parties). 
The   name  was  derived  from   "panis  farreus "   (a  cake   of 
spelt)    offered  to  Jupiter  during  the  proceedings  (Gaius,   i., 
§  112).     The  parties  must  have  been  cives,  or  the  bride  must 
have  belonged  to  a  community  to  whom  Rome  had  granted 
the  privilege  of  inter-marriage  with  her  cives.     This  capacity 
of  inter-marriage  was  called  "  connubium,"  or  "jus  connubii  ". 
The  effect  of  this  form  of  marriage  was  that  the  wife  ceased 

lto  belong  to  her  father's  familia  and  became  a  member  of 
her  husband's,  her  legal  position  being  similar  to  that  of  his 
daughter  (filia/amilias)  but  her  title  was  materfamilias  (Muir., 
p.  Ill,  n.  2).  ' 

(2)  The  sons  and  other  male  descendants  of  the  pater- 
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familias  through  males,  if  born  in  lawful  wedlock  (ex  justiis 
nuptiis). — Every  such  son,  or  remoter  issue,  was  called 
" filiusfamilias  ". 

(3)  The  unmarried  daughters,  and  other  unmarried  female 
descendants  of  the  paterfamilias  through  males,  if  born  ex 
justiis  nuptiis. — Every  such  daughter,  or  remoter  issue,  was 
called  (( filiafamilias ".     Married  females  and  their  children 
were  in  their  husband's  familia. 

(4)  The  wives  of  filiifamilias. — Their  legal  position  was 
similar  to  filiafamilias . 

(5)  Persons  adopted  by  adrogatio. — Adrogatio  was  a  solemn 
ceremony  whereby  a  paterfamilias  adopted  another  pater- 
familias  as  his  son.      It    took   place   at   a   meeting    of    the 
comitia  calata  (p.  2)    at   which   the  pontifices    (p.  2)    were 
present.     The  adrogator  (person  adopting)  was  asked  (rogare) 
if  he  wished  to  adopt  the  adrogatus  (person  adopted)  as  his 
lawful  son.     The  adrogatus  was  asked  if  he  wished  to  be 
adopted  as  lawful  son  of  the  adrogator,  and  the  comitia  was 
asked  if  it  ordered  the  adoption  to  take  place.     Hence  the 
proceedings  were  called  adrogatio  (Gaius,  i.,  §  99).     It  was  in 
fact  a  legislative  act  of  the  national  assembly   (see  Poste, 

.  64). 

The  effect  was,  that  not  only  the  adrogatus,  but  also  all 
persons  in  the  familia  of  the  adrogatus  became  members 
of  the  familia  of  the  adrogator  (Gaius,  i.,  §  107).  The 
original  object  of  adrogatio  was,  no  doubt,  to  meet  the  case  of 
a  paterfamilias  having  no  male  descendants.  There  was, 
therefore,  the  danger  that  his  branch  of  his  gens  would  die 
out,  and  consequently  that  there  would  be  no  one  to  perform 
the  family  "sacra"  (religious  rites)  upon  which  his  happi- 
ness and  that  of  his  ancestors  in  a  future  life  would  depend 
(Muir.,  p.  29). 
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The  word  "familia  "  wa.s  also  used  in  a  wider  sense  so  as 
to  include  (1)  free  persons  in  bondage  to  the  paterfamilias, 
(2)  slaves,  and  (3)  property  generally  (Muir.,  p.  24,  n.  2). 

The  power  of  the  paterfamilias  over  the  familia  seems  to 
have  been  originally  expressed  by  the  word  "manus  "  (hand), 
the  hand  being  symbolic  of  power  to  exercise  exclusive  con- 
trol over  a  person  or  thing  (p.  20). 

But  later  on  the  term  manus  was  restricted  to  power  over 
a  wife  :  power  over  filii  &nd.  filice  familias  being  called  "patria 
potestas,"  power  over  a  free  person  held  in  bondage  being 
called  "  mancipium, "  and  power  over  property,  including 
slaves,  being  called  "dominium*'  or  "  dominium  ex  jure 
Quir  ilium  ".  But  power  over  a  slave  was  sometimes  called 
" potestas,"  or  "potestas  dominica".  Everything  which  was 
acquired  by  any  member  of  the  familia  belonged  to  the 
paterfamilias,  but  it  was  usual  for  him  to  make  an  allowance 
to  hisfilii  and  slaves,  of  which  they  had  the  de  facto  enjoyment 
although  he  remained  de  jure  the  owner.  He  was  not  liable x, 
for  debts  contracted  by  them,  and  although  he  was  responsible 
for  their  delicta  yet  he  had  the  right  to  free  himself  from  the 
responsibility  by  surrendering  the  delinquent  to  the  injured 
party ;  this  was  called  noxce  deditio,  i.e.,  surrender  of  the  thing 
which  had  done  the  wrongful  act.  If  deprived  of  them  he/ 
could  recover  control  by  sacr  amentum  in  rem  (p.  13) ;  and 
had  actio  furti  if  they  were  stolen ;  if  he  alienated  them  to 
another  civis,  the  form  was  mancipatio  (p.  23),  and  he  would 
make  noxce  deditio  in  this  form. 

Patria  iwtestas  was,  originally,  despotic  power  over  filii 
and  filicB  familias ;  it  is  usually  summed  up  as  jus  vitce 
necisque  (power  of  life  and  death).  But  it  did  not  affect  the 
political  rights  and  duties  of  filiifamilias  ;  e.g.,  voting  in  the 
comitia,  holding  a  public  office,  serving  in  the  army,  although 
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anything  acquired,  even  in  these  latter  capacities,  belonged  to 
the  paterfamilias.  In  the  case  of  patria  potestas  by  adro- 
gatio,  the  whole  universitas  juris  of  the  adrogatus  (i.e.,  all 
rights  and  liabilities  except  those  of  a  purely  personal  char- 
acter, e.g.,  usus/ructus,  p.  28),  vested  in  the  adrogator,  except 
debts  which  had  not  been  inherited  by  the  adrogatus  (Gaius, 
in'.,  §§  83,  84).  Patria  potestas  only  came  to  an  end  by  (1) 
death  (p.  48),  (2)  capitis  deminutio  (explained  on  p.  54),  (3)  a 
filius  familias  becoming  a  priest  of  Jupiter,  or  a  filiafamilias 
being  made  a  vestal  virgin. 

Manus  was  almost  identical  with  patria  potestas.  If  the 
wife  was  a  filiafamilias  at  the  date  of  marriage,  she  could 
have  no  property  of  her  own,  so  it  was  usual  for  her  pater- 
familias to  give  a  marriage  portion  (dos)  to  her  husband.  If 
she  was  sui  juris,  her  universitas  juris  passed  with  her 
just  as  in  the  case  of  adrogatio  of  a  filius  (Gaius,  iii.,  §§  83, 
84). 

Mancipium  was  used  to  express  the  bondage  of  persons 
who  were  not  slaves.  It  was  created  by  a  paterfamilias 
alienating  his  filius  or  filia  familias  (including  a  wife  in 
manu]  to  another  civis  by  mancipatio.  In  relation  to  his 
master,  the  bondsman  was,  in  the  eye  of  the  law,  not  a  slave 
but  "in  loco  servi"  (in  the  position  of  a  slave);  he  so  far 
differed  from  a  slave  that  he  could  sue  his  master  for  injuria 
(p.  40).  Whether  or  no  his  political  rights  were  affected  by  his 
bondage  is  uncertain  (Poste,  p.  76). 

The  original  object  of  mancipating  a  child  seems  to  have 
been  either  (1)  to  raise  money  by  his  services  at  a  time  when 
hiring  contracts  were  not  recognised  by  the  law,  or  (2)  noxce 
deditio  (p.  43).  During  bondage  patria  potestas  was  not  ex- 
tinguished but  merely  suspended,  so  the  moment  the  bonds- 
man was  freed  from  mancipium,  he  again  became  subject  to 
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patria  potestas.  He  could  be  freed  from  bondage  by  a  pro- 
cess called  manumissio  which  could  take  place  in  three  ways, 
namely  (1)  V indicia ;  i.e,  a  collusive  sacr  amentum  in  rem 
wherein  a  v  index  asserted  injure  that  the  bondsman  was  not 
subject  to  mancipium,  and  the  master  admitted  the  claim,  or 
made  no  defence.  It  was,  in  fact,  a  species  of  in  jure  cessio 
(p.  24). 

(2)  Testamento ;  i.e.,  by  the  master  giving  him  freedom  by 
his  will. 

(3)  Censii ;  i.e.,  by  his  name  being  enrolled  on  the  censor's 
list  of  cives.     (As  to  the  census,  see  p.  66.)     A  person  in 
mancipio  could  insist  upon  being  enrolled  on  the  census  even 
against  the  wish  of  his  master  (except  when  in  mancipio  by 
noxal  surrender,  or  for  the  purpose  of  being  emancipated  or 
adopted,  as  explained  on  p.  46).     And  as  the  census  was  at 
first  taken  every  five  years,   he   could  not   (subject  to   the 
above   exceptions)  be  kept  in    bondage   for  more   than  five 
years  at  a  stretch;    but  the  moment  he  was  released,   his 
paterfamilias  could  again  mancipate  him. 

The  provision  of  the  XII.  Tables,  "  si  pater  filium  ter 
venum  duuit,  a  patre  filius  liber  esto  "  (if  a  father  sells  his  son 
three  times,  the  son  is  free  from  the  father),  was  probably  in- 
tended to  prevent  a  child  from  being  thus  kept  in  bondage 
for  an  indefinite  time.  For  the  third  mancipatio  completely 
destroyed  patria  potestas,  and  so,  when  the  son  was  freed 
from  mancipium,  he  became  sui  juris.  As  the  Lex  only 
mentioned  "filius"  it  was  interpreted  to  mean  that  one  sale 
of  a  daughter,  or  of  any  remoter  issue  male  or  female,  des- 
troyed patria  potestas. 

After  this  enactment  mancipatio  of  a  child  was  often  em- 
ployed by  the  paterfamilias  merely  as  part  of  a  contrivance 
for  (1)  emancipating  (i.e.,  freeing)  the  child  from  patria 
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potestas,  or  (2)  giving  the  child  in  adoption  to  another  pater- 
familias. 

(1)  Emancipatio ;  i.e.,  the  process  for  freeing  a  filius  or 
filia  familias  from  patria  pofestas.     A  wishes  to  emancipate 
his  son  B ;  A  mancipates  B  to  his  friend  C  cum  fiducia  (p.  32) 
that  C  shall  manumit  him ;  C  does  so  vindicta  (p.  45),  and  B 
is  again  in  A's  potestas.     Then  the  process  is  repeated.     Then 
A  mancipates  B  to  C  cum  fiducia  that  C  shall  re-mancipate 
him  to  A ;  C  does  so.     This  third  sale  has  destroyed  A's  patria 
potestas,  and  by  the  re-mancipatio  B  is  now  in  mancipio  of 'his 
father  A.     Then  A  manumits  B,  who  becomes  sui  juris,  and  A 
becomes  his  patron  (which  was  the  object  of  the  remancipatio- 
to  A ;  for  if  C  had  manumitted  B  after  the  third  sale  B  would 
have  become  sui  juris  and  C  would  have  been  his  patron). 

In  the  case  of  a  daughter,  or  any  descendant  other  than  a 
son,  one  sale  destroyed  patria  potestas ;  so  one  mancipatio 
followed  by  re-mancipatio  and  manumissio  was  sufficient. 

(2)  Adoptio  imperio  magistratus.—  A  wishes   to  give  his 
filius  B  in  adoption  to  C.     The  process  was  exactly  like 
emancipatio  except  that,  after  the  re-mancipatio  to  A,  there 
was  in  jure  cessio  of  B  to  C,  i.e.,  C   brings  an  action  and 
claims  B  as  his  son ;  in  jure  A  admits  the  claim  or  remains 
silent ;  and  so,  as  A  makes  no  defence,  the  magistrate  awards 
B  to  C ;    and  thus,   by  judgment  of  the  court,  C  is  pater 
familias  of  B  (Gaius,  L,  §  134). 

It  was  called  adoptio  imperio  magistratus  to  distinguish 
it  from  adrogatio,  which  was  also  called  adoptio  populi 
auctoritate,  whereby  only  patres familias  could  be  adopted 
(Gaius,  i.,  §  98). 

Persons  in  mancipio  for  the  purpose  of  emancipatio  or 
adoptio  could  not  be  manumitted  censu  without  the  consent 
of  their  temporary  master  (p.  45 ;  Gaius,  i.,  §  140). 
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SECTION  VI.  SLAVES  AND  FREEDMEN. 

The  slave,  in  the  eye  of  the  law,  was  incapable  of  having 
any  legal  rights  and  duties  of  his  own;  he  was  a  "res"  like 
an  ox  or  horse,  and  like  them  was  classed  amongst  res  man- 
cipi.  He  was  therefore  a  subject  of  ownership ;  but  the  power 
of  the  master  over  his  slave,  which  was  despotic,  was  often 
called  potestas  dominica  to  distinguish  it  from  patria  potestas. 
Although  incapable  of  having  legal  rights  of  his  own,  the  slave 
was  capable  of  acting  as  agent  for  his  master  in  the  acquisition 
of  legal  rights  ;  in  such  cases  he  derives  legal  capacity  from  his 
master,  e.g.,  "servus  ex  persona  dominijus  stipulandi  habet  " 
(a  slave  derives  the  right  of  entering  into  a  stipulatio  from 
his  master). 

A  master  could  free  his  slave  by  any  one  of  the  three  methods 
of  manumissio  described  on  p.  45,  namely  (1)  vindicta,  (2) 
testamento,  (3)  censu,  which  were  called  "jus tee  et  legitimce 
manumissiones,"  or  "  solennes  manumissiones  ".  The  effect 
was,  that  the  slave  not  only  became  free  but  also  a  civis 
Homanus  ;  and  was  called  libertus  or  libertinus  (freedman)  to 
distinguish  him  from  ingenui  (persons  free  from  birth).  The 
manumitter  became  patronus  (patron)  of  the  freedman  and 
respect  and  reverence  was  due  to  him.  The  libertinus  differed 
from  the  civis  ingenuus  in  the  following  respects :  (1)  he  had 
no  jus  honorum  (capacity  to  hold  public  office  at  Rome) ;  (2)  he 
could  only  vote  in  one  of  the  four  urban  tribes  (p.  66) ;  (3)  there 
was  no  connubium  between  ingenui — «,  and  libertini — a. 

If  the  master  attempted  to  manumit  in  any  other  way,  e.g., 
declaring  him  free  amongst  friends  (inter  amicos),  or  by  letter 
(per  epistolam),  it  was  called  "manumissio  minus  solennis," 
and  the  slave  remained  a  slave  in  the  eye  of  the  jus ;  but 
enjoyed  de  facto  liberty  and  was  said  to  be  "  in  libertate," 
and  "in  tuitione  prcetoris"  because,  later  on,  he  was  pro- 
tected by  the  praetor  against  his  former  master. 
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SECTION  VII.  INHERITANCE. 

There  seems  little  doubt  that,  in  the  earliest  times,  indi- 
vidual ownership  was  unknown.  The  paterfamilias  was 
merely  the  administrator,  for  the  time  being,  of  the  common 
property  of  himself  and  his  familia,  in  which  his  gens  also 
had  an  interest.  And  it  is  possible  that  he  could  not  alienate 
property  of  important  value  to  the  familia  without  the  con- 
sent of  the  gens,  and  that  the  five  witnesses  of  the  mancipatio 
represented  the  gens  (p.  22).  After  individual  ownership  be- 
came recognised,  this  idea  of  ownership  in  common  still 
survived  in  the  rules  of  succession  at  death,  and  also  in  the 
law  as  to  curatio  furiosorum  et  prodigorum  (p.  63)  and  tutela 
(p.  56). 

When  a  person  died  his  "  universitas  juris"  (i.e.,  the 
whole  mass  of  his  rights  and  liabilities,  except  those  of  a 
purely  personal  character,  such  as  a  right  to  a  personal 
service  or  liability  for  a  delict]  was  in  early  times  called  his 
"familia"  or  "  patrimonium "  and  later  his  "hereditas". 
It  was,  in  fact,  the  legal  personality  of  the  deceased  which 
survived  his  death. 

At  the  death  of  a  paterfamilias  the  hereditas  instantly 
vested,  ipso  jure,  in  his  sui  heredes,  i.e.,  all  the  members  of 
his  familia  who  became  sui  juris  at  his  death,  and  also 
descendants  born  sui  juris  after  his  death  who  would  have 
been  in  his  potestas  if  born  in  his  lifetime  (called  postumi  sui 
heredes}.  Thus  sui  heredes  comprised :  (1)  sons  and 
daughters;  (2)  other  filii  and  film  familia*  whose  male 
ancestors  were  dead,  or  had  suffered  capitis  deminutio  (p.  54), 
for  otherwise  they  were  subject  to  the  patria  potestas  of 
those  ancestors,  who  became  sui  juris ;  (3)  his  wife ;  (4)  wives 
of  filiifamilias,  provided  their  husbands  and  husbands'  male 
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ancestors  were  dead  or  had  suffered  capitis  deminutio ;  for 
otherwise  the  wives  would  be  in  manu  of  their  husbands  or 
their  ancestors. 

They  were  called  "  sui  heredes"  (their  own  successors) 
because  they  merely  acquired  active  control  over  that  which 
was  regarded  as  already  belonging  to  them  (Gaius,  ii.,  §  157). 
And  as  they  had  no  choice  in  the  matter,  they  were  also 
called  "necessarii"  heredes. 

The  sui  heredes  were  each  entitled  to  an  equal  share  of  the 
assets  and  each  was  liable  for  an  equal  share  of  the  debts. 
If  there  were  different  degrees  of  sui  heredes,  e.g.,  a  son,  and 
a  widow  and  three  children  of  a  deceased  son,  the  division 
was  per  stirpes  (by  stocks),  i.e.,  the  son  took  half,  and  the 
widow  and  three  children  took  equal  shares  in  the  other  half, 
whereas  if  it  had  been  divided  per  capita  (by  heads)  each 
would  have  taken  a  fifth  of  the  whole  (Gaius,  iii.,  §  8). 

If  a  person  died  without  leaving  sui  heredes,  the  gens  had 
the  right  of  succession  to  the  hereditas — probably  in  its  cor- 
porate capacity.  But  the  gens  did  not  become  heres  unless 
it  chose  to  accept  the  hereditas ;  and  it  would  no  doubt  re- 
fuse to  do  so  if  the  hereditas  was  damnosa  (i.e.,  the  debts 
were  greater  than  the  assets).  For  not  only  sui,  but  also 
any  other  heredes  who  accepted  the  hereditas,  were  re- 
garded as  so  completely  identified  with  the  deceased  that 
they  were  liable  to  pay  all  his  debts  in  proportion  to  their 
share  in  the  assets,  even  though  their  share  of  debts  exceeded 
their  share  of  assets. 

Pending  acceptance,  the  hereditas  was  called  "  hereditas 
jacens,"  and  was  said  to  be  "  delata  "  (offered)  to  the  persons 
entitled  to  become  heredes  by  acceptance. 

As  women  in  manu,  and  filii  and  filicz  familias  had  nothing 
they  could  call  their  own,  and  as  slaves  had  no  legal  rights 
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at  all,  there  was  no  hereditas  at  the  deaths  of  these  persons, 
any  peculium  which  the  slave  or  child  might  have  had  be- 
longed to  the  master,  or  paterfamilias. 

The  right  of  succession  of  the  sui  heredes  and,  failing  them, 
of  the  gens,  was  indefeasible  except  by  an  enactment  of  the 
gentes.  Hence  the  earliest  wills  (testamenta)  were  made 
either  in  the  comitia  calata  (p.  2)  in  time  of  peace,  or  in  pro- 
cinctu  (in  the  presence  of  the  gentes  assembled  for  military 
service)  in  time  of  war.  A  will,  all  through  the  history  of 
Roman  law,  meant  a  transaction  by  which  a  heres  was 
created  (i.e.,  a  person  in  whom  the  hereditas  of  the  testator 
should  vest)  and  it  is  extremely  probable  that  these  early 
wills  were  only  sanctioned  by  the  gentes  in  case  a  man  had 
no  sui  heredes ;  the  object  being  similar  to  that  of  adrogatio 
(p.  42). 

SECTION  VIII.  NEW  INSTITUTIONS  WHICH  PROBABLY  RESULTED 
FROM  THE  RECOGNITION  OF  THE  PLEBEIANS  AS  GIVES. 

•  The  jus  applied  exclusively  to  cives  Romani,  i.e.,  members 
of  the  gentes.  So  refugees  from  foreign  States  and  other  free 
settlers  at  Rome  could  not  claim  the  benefit  of  it.  They 
therefore  sought  the  protection  of  leading  patres/amilias,  and, 
in  return  for  this  protection,  became  their  dependents,  or 
free  vassals  of  the  familia,  and  so  indirectly  obtained  the 
benefit  of  the  jus.  They  were  called  clientes,  and  their 
protectors  patroni ;  and  the  relationship  between  patroni 
and  clientes  was  recognised  by  the  fas  and  boni  mores  (Muir., 
p.  8).  All  refugees,  etc.,  who  did  not  become  clientes  were 
called  collectively  the  plebs  (the  multitude),  and  it  is  matter 
of  doubt  how  far  they  had  been  recognised  as  having  any 
legal  rights  before  they  became  recognised  as  cives  by  Ser- 
vius  Tullius  (p.  65 ;  Muir.,  p.  9  et  seq. ;  Poste,  p.  xviii.). 


NEW   INSTITUTIONS.  51 

Although  recognised  as  cives,  they  were  not  incorporated 
with  the  gentes,  and  so  cives  Romani  were  now  divided  into 
two  classes,  or  castes  :  (1)  Patricians,  i.e.,  those  who  were, 
and  (2)  Plebeians,  i.e.,  those  who  were  not  members  of  the 
gentes.  This  distinction  was  probably  the  origin  of  the 
following  new  institutions  of  the  jus : — 

1.  Adoptio  imperio  magistratus  (p.  46). — For  as  only  mem- 
bers of  the  gentes  had  a  locus  standi  in  the  comitia  curiata, 
plebeians  could  not  adopt  nor  be  adopted  by  adrogatio  (p.  42). 

2.  Testamentum  per  CBS  et  libram. — As  plebeians  had  no 
locus  standi  in  the  comitia  curiata,  they  could  not  make  wills 
in  the  comitia  calata  (p.  50),  so  a  will  per  ces  et  libram  was 
introduced  (Gaius,  ii.,  §§  102,  105).     Originally  it  was  not  a 
will  in  the  true  sense  but  a  "makeshift"  for  a  will  (Muir.,  p. 
159  et  seq.).     A  made  a  mancipatio  of  all  his  property  called 
familia  (p.  48)  to  a  friend  B  who  was  therefore  called  families 
emptor  (purchaser  of  the  inheritance) ;  and  A  requested  B  to 
distribute  the  property  after  A's  death  amongst  the  persons 
whom  A  wished  to  benefit.    Thus  B  was  not  heres  at  all,  but 
in  the  position  of  a  purchaser  of  the  estate  in  trust  for  other 
persons.      And  it  is  probable  that  the  performance   of  the 
trust  depended  entirely  on  B's  good  faith,  for  leges  mancipii 
(p.  31)  were  not  binding  till  the  XII.  Tables.     But  after  the 
XII.  Tables  had  enacted  "  cum  nexum  faciet  mancipiumque 
uti  lingua  nuncupassit,  ita  jus  esto  "  (p.  31),  all  that  was 
necessary  to  make  the  mancipatio  a  genuine  will  was  a  de- 
claration by  A  that  C  should  be  his  heres.      Then,  at  A's 
death  C  became  heres  by  the  force  of  the  above  enactment. 
Thus  the  mancipatio  to  the  families  emptor  became  a  mere 
formality  for  giving  effect  to  the  appointment  of  the  heres  in 
the  nuncupatio,  which,  by  force  of  the  XII.  Tables,  vested 
the  hereditas  in  the  person  so  appointed. 
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At  first  the  nuncupatio  was  verbal ;  but  later  on  it  became 
the  custom  to  write  the  will  on  tablets  covered  with  wax  and 
to  tie  them  together,  then,  when  the  mancipatio  took  place, 
the  testator,  holding  the  tablets  in  his  hand,  said,  "Hac  ita 
ut  in  his  tabulis  cerisque  scripta  sunt,  ita  do,  ita  lego,  ita 
testor,"  etc.  (as  is  written  in  these  tablets  and  wax,  so  I  give, 
so  I  legate,  and  so  I  declare  my  will,  etc.).  (See  full  form, 
Gaius,  ii.,  §  104.)  The  familiw  emptor,  libripens,  and  five 
witnesses  then  affixed  their  seals  to  the  tablets — no  doubt  for 
the  purpose  of  identification.  Thus  a  secret  will  became 
possible.  But  as  a  heres  could  only  be  created  by  statutory 
power,  the  technical  formality  of  the  mancipatio  was  still 
necessary ;  and  as  there  could  be  no  will  without  a  heres,  the 
institution  of  a  heres  was  essential  to  the  validity  of  the  will. 

3.  Usucapio  pro  herede  and  agnati. — As  plebeians  had 
no  gentes,  the  only  heredes  they  could  have,  if  they  died 
intestate,  were  sui  heredes.  Accordingly,  if  A,  a  plebeian, 
died  intestate  without  sui  heredes  his  collateral  relations  (e.g., 
brothers  and  sisters)  had  no  right  of  succession  to  his  here- 
ditas.  This  was  probably  the  origin  of  usucapio  pro  herede 
and  agnati. 

(1)  Usucapio  pro  herede ;  i.e.,  if  any  one  took  possession  of 
the  property  of  a  deceased  person  "pro  herede  "  (as  heres)  he 
acquired  the  hereditas  by  usucapio,  and,  as  hereditas  came 
within  the   "other  things"  of  the  XII.  Tables  (p.  25),   the 
period  was  one  year,  even  for  land  (Muir.,  pp.  48,  170  ;  Gaius, 
ii.,  §§  52,  54). 

(2)  Agnati.     Were  all  relations  within  the  sixth  degree 
either  by  blood,  or  adoption,  or  marriage  with  mamis,  who 
were  in  the  patria  potestas  or  manus  of  the  same  pater- 
familias, or  who  would  have  been,  had  he  been  alive  (Muir., 

pp.  118,  164). 
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The  XII.  Tables  enacted,  "si  intestato  moritur  GUI  suus 
heres  nee  escit,  adgnatus  proximus  'familiam  habeto.  Si  ad- 
gnatus  nee  escit,  gentiles  familiam  habento."  Thus  a  class  of 
heredes  was  created  common  to  the  patrician  who  had  a  gens, 
and  to  the  plebeian  who  had  none.  As  the  agnati  of  a 
patrician  would  also  be  members  of  his  gens,  the  effect  of  the 
change,  in  his  case,  was  that  the  gens,  in  its  collective  capa- 
city, was  excluded  in  favour  of  those  members  who  were 
agnati. 

4.  Usiis  and  Coemptio. — Plebeians  had  no  connubium  withv 
patricians  and  so  could  not  marry  by  confarreatio.  And 
although  their  informal  marriages  (i.e.,  by  mere  consent)  were 
recognised  as  valid  for  the  purpose  of  creating  patria  potestas 
over  the  children,  yet  such  marriages  did  not  create  manus 
over  the  wife  and  so  such  a  marriage  was  called  matrimonium 
(Muir.,  p.  35)  and  noijusttz  nuptice ;  she  was  not  called  "  mater- 
familias  "  but  "  uxor  "  (Muir.,  p.  63),  and  such  marriages  were 
regarded  with  contempt  by  patricians.  To  remedy  this  de- 
fect two  new  modes  of  creating  manus  became  recognised, 
namely  "usus"  and  "coemptio". 

(1)  Usus.  Was  a  kind  of  usucapio  (p.  25).     If  the  wife 
remained  under  her  husband's  roof  for  a  long  time,  ultimately 
fixed  at  one  year,  she  became  subject  to  manus.     The  XII. 
Tables  enacted  that  three  nights'  absence  in  each  year  pre- 
vented the  acquisition  of  manus  (Gaius,  i.,  §  iii. ;  Muir.,  p.  111). 

(2)  Coemptio.  Was  a  transaction  "per  as  et  libram  ".     It 
was   exactly   like   the   ordinary  mancipatio  except  that  the 
words  of  the  nuncupatio  were  different,  and  consequently  the 
woman  passed  into  the  manus  of  her  husband,  and  not  into 
his  mancipium,  i.e.,  her  position  was  that  of  a  filiafamilias 
(Gaius,  i.,  §§  113,  123).     Some  writers  think  that  coemptio 
involved  a  sale  of  the  husband  to  the  wife  as  well  as  a  sale 
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of   the   wife   to   the   husband  (the  subject  '  is    discussed  in 
Muir.,  pp.  413,  414). 

Thus  manus  became  a  separable  incident  of  marriage  ;  and 
eventually  coemptio  was  often  employed  merely  as  part  of 
a  contrivance  for  extinguishing  agnatic  relationship,  etc. 
(p.  59). 

*  5.  Divortium  (divorce). — Marriage  by  confarreatio  being  a 
religious  ceremony  could  not  be  dissolved  by  divorce  until  a 
religious  form  of  divorce  called  diffareatio  was  introduced 
about  the  time  of  Domitian  (A.D.  81-96).  But  after  marriage 
by  mere  consent  became  recognised  as  valid,  divorce  by  a 
mere  expression  of  dissent,  called  repudium,  gradually  became 
a  regular  institution.  If  the  wife  was  in  manu,  the  repudium 
merely  dissolved  the  marriage ;  so,  in  order  to  relieve  the 
woman  from  manus,  the  following  contrivance  was  invented. 
A,  the  person  in  whose  manus  she  was,  mancipated  her  to 
B  cum  fiducia  (p.  32)  that  B  would  manumit  her.  This 
extinguished  A's  manus,  just  as  one  man^atio  of  a  daughter 
extinguished  patria  potestas  (p.  45).  Then  B  manumitted 
her  and  she  became  sui  juris  and  B  became  her  tutor 
fiduciariis  (p.  59). 

SECTION  IX.  CAPITIS  DEMINUTIO. 

"  Caput "  was  used  by  the  Eomans  to  express  the  capacity 
of  a  human  being  to  possess  legal  rights.  Such  a  human 
being  was  technically  called  a  "persona"  though  occasionally 
persona  was  used  in  a  wide  sense,  like  the  English  "  person," 
to  express  a  human  being,  and  so  included  a  slave,  who  had 
no  caput  (e.g.,  Gaius,  i.,  §  48). 

Capitis  deminutio  meant  the  changing  of  one's  former 
status ;  and  was  divided  into  three  kinds  or  degrees,  maxima, 
minor  (or  media)  and  minima  (Gaius,  i.,  §  159). 
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1.  Maxima,  i.e.,  the  highest  degree,  occurred  when  a  civis 
Eomanus  lost  his  libertas,  i.e.,  became  a  slave,  e.g.,  if  he  had 
been  convicted  of  any  offence  the  penalty  of  which  was  slavery, 
such  as  evading  the  census,  or  been  captured  by  the  enemy 
But  in  the  latter  case  his  caput  was  suspended  rather  than 
extinguished,  for  if  he  recovered  his  liberty  and  recrossed  the 
frontier  he  reacquired  his  former  status  just  as  completely 
as  if  he  had  never  been  captured :  this  right  was  called  jus 
postliminii  (Gaius,  i.,  §§  129,  160). 

2.  Minor    (or  media),  i.e.,  lesser,  or  intermediate  degree. 
Occurred  when  a  civis  lost  his  civitas  (citizenship),  but  re- 
tained libertas.     This  was  the  result  of  :— 

(1)  Aqua  et  ignis  interdictio,  i.e.,  when,  for  a  crime,  a  civis 
was  prohibited  from  using  fire  and  water.     He  remained  free 
but  became  an  outlaw  and  might  be  killed  with  impunity, 
and,  as  he  naturally  withdrew  from  Roman  territory,  it  was 
practically  a  sentence  of  banishment.     Later  on  it  was  en- 
forced as  such,  and  under  the  empire  was  called  "  deportatio 
in  insulam  ". 

(2)  A  civis  becoming  a  member  of  a  Latin  colony,  after 
the   practice    of   colonisation  (p.  71)    had   set  in   (Gaius,  i., 
§§  131,  161). 

3.  Minima,  i.e.,  the  least  degree.     Occurred  when  a  civis 
retained  libertas  and  civitas,  but  ceased  to  belong  to  his  or  her 
agnatic  family  (Gaius,  i.,  §  162),  in  any  of  the  following  ways : — 

(1)  By  adrogatio.     Not  only  the  adrogatus,  but  also  all  in 
his  patria  potestas  and  manus  passed  into  the  patria  potestas 
and  manus  of  the  adrogator ;  and  the  jurist  Paulus  expressly 
states   that   all    these    persons    suffered    capitis   deminutio 
minima. 

(2)  By  a  woman  becoming  subject  to  manus,  which  was  the 
result  of  confarreatio,  usus  and  coemptio  (pp.  41,  53). 
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(3)  By  a  filius  or  filiafamilias,  or  a  woman  in  manu  being 
mancipated.  The  person  mancipated  ceased  to  belong  to  his 
or  her  former  familia.  Hence  emancipatio  and  adoptio  im- 
perio  magistratus  (p.  46)  involved  capitis  deminutio  minima. 

But  if  a  filiusfamilias  was  made  priest  of  Jupiter,  or  a 
filiafamilias  a  vestal  virgin,  they  ceased  to  be  in  patria 
potestas  and  so  ceased  to  be  members  of  their  former  agnatic 
family,  and  yet  they  did  not  suffer  capitis  deminutio  (Gaius, 
i.,  §  130;  Moyle,  p.  182). 

Savigny  holds  that  the  essence  of  all  capitis  deminutio  was 
degradation,  i.e.,  "a  downward  step  on  the  ladder  of  status "  ; 
and  so  he  contends  that  (1)  persons  in  patria  potestas  or 
manus  of  adrogatus  before  the  adrogatio ;  and  (2)  a  filia 
familias  who  became  subject  to  manus,  did  not  suffer  capitis 
deminutio.  But  Gaius  and  other  authorities  are  against 
him  (see  Moyle,  p.  181  et  seq.).  Apparently  a  person  suffered 
capitis  deminutio  minima  who  (1)  was  sui  juris  and  then 
became  subject  to  patria  potestas  or  manus ;  or  (2)  was  in 
patria  potestas  or  manus  and  then  became  subject  to  another 
person  s  patria  potestas,  manus  or  mancipium  (Muir.,  p.  426, 
and  pp.  422-427  where  Professor  Goudy  discusses  the  various 
theories  on  the  subject). 

SECTION  X.  TUTELA  (GUARDIANSHIP). 

All  cives  who  were  sui  juris  (their  own  masters,  i.e.,  not 
in  patria  potestate,  nor  in  manu,  nor  in  mancipio)  were  in 
tutela  if  they  were  (1)  males  or  females  under  the  age  of 
puberty ;  or  (2)  females  who  had  attained  puberty  and  were 
not  vestal  virgins.  The  former  was  called  tutela  impuberum, 
and  those  in  tutela  were  called  pupilli  or  pupillcR.  The 
latter  was  called  tutela  mulierum,  and  those  in  tutela  were 
called  mulieres.  In  both  cases  the  guardian  was  called  tutor. 
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The  early  object  of  tutela  was  not  only  the  protection 
of  the  ward,  but  also  that  of  the  interests  of  the  ward's 
agnatic  family  and  gens.  For  as  impuberes  and  women  had 
no  locus  standi  in  the  comitia  curiata,  they  could  not  make 
wills ;  and,  as  they  could  not  have  sui  heredes,  their  agnatic 
family  or  gens  had  an  indefeasible  right  of  succession  to  their 
property  in  case  (1)  pupilli  or  pupillcz  died  before  attaining 
puberty;  or  (2)  mulieres  died  without  having  severed  their 
connection  with  their  agnatic  family  by  becoming  subject  to 
manus. 

Therefore,  the  general  rule  in  early  times  was  that  the 
person  entitled  to  the  succession  had  the  fight  to  be  guardian 
of  the  impubes  or  mulier ;  and  that  a  woman  sui  juris 
could  not  alienate  res  mancipi,  nor  incur  contractual  lia- 
bilities, nor  subject  herself  to  manus  by  coemptio  without  the 
auctoritas  of  her  guardian.  And  after  wills  per  CBS  et 
libram  had  been  introduced  (p.  51),  and  so  a  woman  could 
make  a  will  with  her  guardian's  authority,  such  a  will  was 
absolutely  void,  unless,  before  making  it,  she  had  severed 
her  connection  with  her  agnatic  family  (Gaius,  L,  §§  115, 
115  a,  and  see  p.  141).  Hence,  in  early  times,  tutela  over  a 
person  was  regarded  rather  as  a  right  than  as  a  duty. 

I.  Classes  of  Guardians. — The  early  law,  as  amended  by 
legislation  and  interpretation  (p.  95),  recognised  the  follow- 
ing classes  of  guardians  : — 

1.  Tutor es  testamentarii. — The  XII.  Tables  recognised  the 
right  of  a  paterfamilias  to  appoint  tutor  es  by  his  will  to  all 
filii/amilias  impuberes,  all  filicsfamilias  of  any  age,  and  all 
women  in  his  manus  who  became  sui  juris  at  his  death.  Such 
tutor  es  were  also  called  tutores  dativi.  But  in  case  of  a  wife 
in  manu  he  could  by  will  give  her  the  right  to  select  her  own 
guardian,  and  the  guardian  selected  by  her  was  called  tutor 
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optivus.  It  might  be  optio  plena,  i.e.,  power  to  select  as 
often  as  she  chose,  or  optio  angusta,  i.e.,  power  to  select  a 
limited  number  of  times  (Gams,  i.,  §§  144-48,  150,  154). 

2.  Tutor es  legitimi,  i.e.,  persons  who  had  the  right  to  be 
tutores  either  by  the  express  words  of  the  XII.  Tables  or  by 
interpretation  thereof.  These  were : — 

(1)  Agnati  and  gentiles. — The  XII.  Tables  enacted  that,  in 
default  of  tutores  testamentarii,  the  nearest  agnati,  and  in 
default  of  agnati,  the  gentiles  should  be  tutores,  (Gaius,  i.,  § 
155). 

(2)  Patronus,  i.e.,  the  manumitter  of  a  servus  impubes  or 
a  serva  of  any  age.    Liber tini — ce  could,  of  course,  have  neither 
agnati  nor  gentiles.     The  XII.  Tables  enacted,  if  liber  tinus 
died  intestate  without  sui  heredes  his  patronus  should  have  the 
hereditas.     This  was  interpreted  to  mean  that  the  patronus 
should  be  tutor,  in  analogy  to  the  case  of  agnati ;  at  death  of 
patronus,  his  children,   provided  they  were  in  his  agnatic 
family,  became  tutores  of  liber  tini — ce,  and  were  also  called 
tutores  legitimi  (Gaius,  i.,   §§   165,   175). 

(3)  Parens,  i.e.,  any  ascendant  who  had  emancipated  a 
Jiliusfamilias  impubes,  or  filiafamilias  of  any  age,  and  had 
himself  manumitted  the  child  after  the  remancipation  to  him 
(p.  46) ;  hence  called  parens  manumissor.     The  parens  was 
tutor  by  interpretation    of   the  XII.   Tables,   in  analogy  to 
the  patronus  (Gaius,  i.,  §   168). 

At  death  of  parens,  his  sons,  who  had  remained  in  his 
potestas,  were  tutores  of  the  emancipated  child,  but  were 
called  tutores  fiduciarii,  in  analogy  to  the  next  mentioned 
class  (Gaius,  i.,  §  175). 

The  tutor  legitimus  of  a  mulier  had  the  right  to  transfer 
the  tutela  to  another  person  by  in  jure  cessio  (p.  24)  who  was 
called  tutor  cessicius.  If  he  died,  or  suffered  capitis  deminu- 
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tio,  the  tutor  legitimus  again  became  guardian ;  if  tutor  legi- 
timus  died  or  suffered  capitis  deminutio,  the  tutor  cessicius 
ceased  to  be  guardian  (Gaius,  i.,  §§  168-170). 

3.  Tutores  fiduciarii.  — This  term  was  applied  to  two  classes 
of  tutores,  (1)  the  manumitters  of  free  persons  mancipated  to 
them  cum  fiducia  that  they  should  manumit  them;  (2)  the 
sons  of  a  parens  manumissor  who  became  tutores  of  the 
emancipated  child  at  death  of  parens,  and  who  were  called 
fiduciarii  in  analogy  to  class  (1). 

Class  (1)  occurred  in  the  three  following  kinds  of  cases : — 

(a)  A  wishes  to  emancipate  his  filiusfamilias  impubes,  or 
his  filiafamilias,    but  does  not  wish   to    be    tutor ;    so  he 
makes  the  third  mancipatio  of  the  filius,  or  the  one  of  the 
filia  to  his  friend  B  (who  is  willing  to  be  tutor),  in  trust  (cum 
fiducia)    that   B    will    manumit    (instead    of   remancipating, 
which  was  the  usual  course,  p.  46).     B  does  so,  and  becomes 
tutor  fiduciarius. 

(b)  A,  a  woman  sui  juris,  with  her  guardian's  auctoritas, 
makes  a  coemptio  with  B  cum  fiducia  that  B  shall  mancipate 
her  to  C,  cum  fiducia  that  C  shall  manumit  her.     The  coemptio 
subjects  her  to  B's  manus ;    the   mancipatio   destroys  B's 
manus  and  she  is  in  mancipio  of  C ;   the  manumission  makes 
her  sui  juris  and  C  becomes  her  tutor  fiduciarius.     The  ob- 
ject might  be  merely  to  change  her  guardian,  or  to  break  her 
agnatic  ties  and  so  acquire  capacity  to  make  a  will  (p.  57 ; 
Gaius,  i.,  §§  115,  115  a) ;  or  to  get  rid  of  the  burden  of  the 
sacra  which  the  heres  who  took  the  hereditas  was  liable  to 
perform,  e.g.,  A,  a  woman  sui  juris,  becomes   heres   of  an 
hereditas.     She  makes  a  coemptio  cum  fiducia  with  B  (often 
an  old  slave,  of  no  value,  manumitted  for  the  express  pur- 
pose), and  so  the  hereditas  vests  in  B.     B  mancipates  her 
to  C  cum  fiducia  that  he  will  manumit  her,  and  C  does  so, 
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Then  B,  in  further  discharge  of  his  trust,  makes  separate 
conveyances  to  her  of  the  various  things  comprised  in  the 
hereditas.  As  the  burden  of  the  sacra  was  attached  to  the 
hereditas  and  not  to  its  separate  parts,  the  result  was  that 
A  got  back  all  her  property  but  was  free  from  the  burden  of 
the  sacra  (Poste,  p.  72). 

(c)  If  a  married  woman  A  was  in  manu  of  her  husband  by 
usus  or  coemptio,  and  the  parties  were  divorced,  the  husband 
was  bound  to  free  her  from  his  manus  by  mancipating  her 
to  B  cum  fiducia  that  B  would  manumit  her,  and  so,  on  her 
manumission,  B  became  her  tutor  fiduciarius  (p.  54). 

4.  Tutores  appointed  by  magistrates  (also  called  tutores 
dativi). 

(1)  Tutor  prcetorius. — Was  a  tutor  appointed  by  the  praetor 
to  act  for  the  ward  in  case  of  a  legis  actio   between  the 
guardian  and  ward  (Gaius,  i.,  §  184). 

(2)  Tutores  Atiliani. — The  Lex  Atilia  (date  uncertain  but 
passed  before  B.C.  186)  enacted  that  the  prcetor  urbanus  and 
a  majority  of  the  plebeian  tribunes  should  appoint  tutores  to 
impuberes  and  women  in  the  event  of  their  having  no  other 
tutor  (Gaius,  i.,  §  185). 

(3)  Tutores  ex  Lege  Julia  et  Titia. — This  Lex  (date  un- 
certain, but  probably  B.C.  32)  extended  the  provisions  of  the 
Lex  Atilia  to  the  provinces  and  gave  the  power  of  appoint- 
ing tutores  to  the  pr asides  (governors)  of  the  provinces  (Gaius, 
i.,  §  185). 

II.  Powers  and  duties  of  tutores. 

1.  Tutela  impuberum. 

(1)  As  to  the  person  of  the  ward. — The  guardian  had  to  see 
that  the  ward  was  properly  maintained  and  educated,  having 
regard  to  his  social  position  and  fortune ;  but  he  was  not  re- 
quired to  have  actual  custody  of  him. 
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(2)  As  to  his  property. — If  the  ward  was  infans,  i.e.,  below 
the  age  of  seven,  he  was  in  the  eye  of  the  law  incapable 
of  even  going  through  the  form  of  a  juristic  act,  e.g.,  a 
mancipatio ;  so  all  acts  of  administration  were  performed 
by  the  tutor  alone,  on  behalf  of  the  ward  (gestio ;  adminis- 
tratio).  When  the  ward  had  attained  seven  he  was  capable 
of  going  through  the  form  of  juristic  acts  himself,  but,  unless 
the  tutor  was  present  and  gave  his  sanction  (auctoritatis 
interpositio),  the  transaction  was  absolutely  void  so  far  as  it 
was  intended  to  impose  any  liability  on  the  ward  or  to 
deprive  him  of  any  property.  But  the  ward  could  incur 
liability  for  a  delict  if  old  enough  to  understand  the  nature  of 
his  act  (Gaius,  ii.,  §§  80,  81,  83,  84;  iii.,  §  208). 

2.  Tutela  mulierum.  —  The  powers  and  duties  of  the\ 
guardian  were  limited  to  auctoritatis  interpositio  in  the  fol- 
lowing classes  of  cases ;  alienation  of  res.mancipi  (Gaius,  ii., 
§  80),  coemptio  (Gaius,  i.,  §§  115,  195  a),  making  a  will  (Gaius, 
ii.,  §§  112,  113),  constituting  dos  (Gaius,  i.,  §§  178,  180),  ac- 
cepting an  hereditas  (Gaius,  i.,  §  176),  incurring  contractual 
obligations  or  releasing  a  debt,  due  to  her,  without  actual 
payment  (Gaius,  ii.,  §  .85;  iii.,  §§  108,  171).  In  these  cases 
the  transaction  was  void  without  the  auctoritas  of  the  tutor. 

But  all  other  transactions  were  valid  without  such  auctori- 
tas. Thus  she  had  full  capacity  to  alienate  res  nee  mancipi 
(Gaius,  ii.,  §  80) ;  to  acquire  rights  ex  contractu  (Gaius,  iii., 
§  108) ;  and  actual  payment  to  her  of  a  debt  discharged  the 
debtor  (Gaius,  ii.,  §  85;  iii.,  §  171). 

The  fact  that  a  woman  could  freely  dispose  of  res  nee 
mancipi  shows  that  tutela  of  women  was  established  at  a 
time  when  res  nee  mancipi  were  of  small  importance  to  the 
agnatic  family. 

III.  Protection  of  wards  against  fraud  or  negligence  of 
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tutores. — In  discharging  his  duties,  the  tutor  was  required  to 
use  the  same  degree  of  care  (diligentia)  that  he  was  accus- 
tomed to  use  in  managing  his  own  affairs  (diligentia  in  suis 
rebus) ;  if  he  used  less  care,  he  was  guilty  of  negligence 
(culpa).  If  his  conduct  was  such  as  to  raise  suspicion  of 
fraud  (dolus),  or  negligence,  any  one  could  accuse  him  by 
bringing  the  actio  tutoris  suspecti — which  was  introduced  by 
the  XII.  Tables  (Just.,  I.,  i.,  26  pr.),  and  the  magistrate  could 
remove  him  from  office  as  "suspectus"',  and  if  the  cause  of 
removal  was  fraud,  or  gross  negligence  (culpa  lata)  he  became 
in/amis. 

The  tutor  of  an  impubes  had  to  render  an  account  when  the 
ward  attained  puberty,  and  was  liable  for  any  loss  caused  by 
fraud  or  negligence.  On  the  other  hand,  he  had  the  right  to 
be  repaid  any  expenses  he  had  properly  incurred  in  the 
affairs  of  the  ward.  The  remedy,  at  least  in  the  later  Republic, 
was  actio  tutelce  (Gaius,  i.,  §  191) — called  directa  if  brought 
against,  and  contraria,  if  by  the  tutor.  It  also  became  the 
practice  during  the  Republic,  for  the  magistrates  to  require 
tutores  impuberes,  except  those  appointed  by  will,  to  give 
security  for  the  due  discharge  of  their  duties  (Gaius,  i.,  $§  199, 
200). 

IV.  How  tutela  terminated. — The  office  of  any  individual 
tutor  came  to  an  end  by :  (1)  His  death.  (2)  Capitis  de- 
minutio  maxima  and  media,  and  minima  in  the  case  of  a 
tutor  legitimus,  e.g.,  if  an  agnatic  guardian  gave  himself  in 
adrogatio,  for  it  was  the  agnatic  tie  which  entitled  him  to  be 
tutor.  (3)  Removal  as  suspectus.  (4)  The  purpose  being 
accomplished,  if  appointed  for  a  temporary  purpose.  (5)  Sur- 
render of  tutela  mulierum  by  tutores  legitimi  (p.  58).  (6)  The 
ward  ceasing  to  be  subject  to  tutela  which  occurred  by  (a)  his 
death,  (b)  capitis  deminutio  maxima  and  media,  of  any  ward, 
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and  minima  of  women  by  becoming  subject  to  manus  (it 
was  not  until  the  Empire  that  impuberes  and  women  could 
beadrogated).  (c)  Women  becoming  vestal  virgins,  (d)  Males 
attaining  puberty ;  the  tutela  of  female  impuberes  merely 
merged  into  tutela  mulierum  on  their  attaining  puberty  (cf. 
Gaius,  i.,  §§  145,  158,  163,  182,  187,  196). 

SECTION  XI.  CURATIO  (CUBATOESHIP). 

1.  Curatio  furiosorum  et  prodigorum. — This  curatio  was 
no  doubt  in  existence  before  the  XII.  Tables,  which  provided 
that  the  nearest  agnate,  or  failing  agnates,  the  gentiles,  should 
be  curatores  of  the  property  of  lunatics  and  prodigals.     But 
later  on  curators  were  appointed  by  the  same   magistrates 
who  appointed  tutores.    The  powers  and  duties  of  the  curator 
related  only  to  property  of  which  he  had  entire  management. 
As  a  lunatic  was  mentally  incapable  of  acting  for  himself  at 
all,  everything  had  to  be  done  on  his  behalf  by  his  curator 
(Gaius,  Hi.,  §  106).     But  the  prodigal  had  mental  capacity 
to  act  for  himself,  and    the  only  object  of  restraining  him 
from  doing  so  was  to  prevent  him  from  wasting  hr»  property 
and  bringing  himself  and  his  family  to  poverty.     Therefore 
he  could  acquire  rights  by  his  own  act,  e.g.,  could  accept  a 
gift ;    but  he   could  incur  no  liability  nor  alienate  property 
without  his  curator's  sanction  (cf.  Sohm,  p.  513). 

2.  Curatio  adolescentium. — Every  male  pubes  who  was  sui 
juris,  had,  in  the  eye  of  the  ancient  law,  full  legal  capacity, 
even  though  he  was  an  adolescens  (a  minor),  i.e.,  under  the 
age  of  twenty-five. 

The  Lex  Plcetoria  (date  uncertain  but  before  B.C.  183)  was 
passed  to  prevent  minors  from  being  fraudulently  taken  in  by 
older  men.  It  subjected  persons  convicted  of  fraudulent 
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dealings  with  minors  to  a  money  penalty  and  infamia  (Moyle, 
p.  168). 

Later  on  the  praetor  by  his  edict  protected  minors  against 
the  consequences  of  their  own  indiscretion  by  granting  resti- 
tutio  in  integrum  (i.e.,  rescinding  the  transaction  (p.  83))  if  they 
had  entered  into  a  very  disadvantageous  transaction,  although 
the  other  party  had  not  been  guilty  of  fraud. 

The  result  was  that  minors  found  it  difficult  to  induce 
people  to  enter  into  business  transactions  with  them.  To 
meet  this  difficulty  the  rule  was  established  either  by  the 
Lex  Pl&toria  or  by  the  praetor  (it  is  uncertain  which),  that  if 
a  minor  wished  to  have  dealings  with  another  person  that 
other  person  could  apply  to  the  magistrate  to  appoint  a 
curator.  If  the  curator  sanctioned  the  transaction  the  penal 
consequences  of  the  Lex  Pl&toria  were  avoided,  and  the 
praetor  would  seldom  grant  restitutio  in  integrum;  but  the 
curator  was  liable  for  any  loss  incurred  by  the  minor  through 
the  curator's  fraud,  or  even  his  neglience,  i.e.,  through  not 
using  "diligentia  in  suis  rebus"  (p.  62).  It  seems  that 
until  the  Empire,  a  curator  had  to  be  appointed  for  each 
transaction. 


CHAPTEE  IV. 

OUTLINE  OP  THE  CHIEF  POLITICAL  AND  CONSTITUTIONAL 

CHANGES  FROM  THE  ESTABLISHMENT  OF  THE 

REPUBLIC  TO  THE  TIME  OF  GAIUS. 

SECTION  I.  THE  EECOGNITION  OF  THE  PLEBEIANS  AS  GIVES. 

EOMAN  citizenship  (civitas  Romano)  implied  (1)  Familia,  i.e.?* 
capacity  to  be  the  head,  or  a  member  of,  a  familia  in  the 
strict  sense  of  that  term  explained  on  p.  41.     It  therefore  in-/ 
eluded  jus  connubii,  the  capacity  to  marry  a  civis.     (2)  Jus 
honorum,  i.e.,  the  capacity  to  hold  public  offices  in  the  Eoman 
State.      (3)  Jus  suffragii,   i.e.,  the  capacity  to  vote  in  the 
national  assembly  (p.  2).     (4)  Jus  commercii,  i.e.,  the  capacity 
to  exercise  all  the  rights  recognised  by  the  jus  relating  to 
dominium,  jura  in  re  aliena,  obligationes,  and   legis  actio 
procedure. 

The  status  of  the  plebeians  (p.  50)  berfore  their  recognition 
as  cives  is  uncertain.  Their  recognition  is  generally  supposed 
to  have  been  one  of  the  constitutional  reforms  of  King  Servius 
Tullius  (B.C.  578-535). 

These  reforms  seem  to  have  been : — 

1.  The  plebeians  were  recognised  as  cives  but  were  not 
incorporated  with  the  old  Eoman  gentes,  and  so  their  civitas 
differed  from  that  of  the  members  of  the  gentes,  the  patricians, 
in  the  following  respects : — 
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(1)  There  was  no  connubium  between  plebeians  and  patri- 
cians (p.  53). 

(2)  Plebeians  had  neither  jus  honorum  nor  jus  suffragii. 

2.  The  city  of  Eome  was  divided  into  four  tribus  (i.e., 
districts  or  parishes),  called  tribus  urbance,  and  the  adjoining 
territory  into  sixteen,  called   tribus  rustics.     The  free  in- 
habitants of  each  district,  both  patricians  and  plebeians,  were 
responsible  for  a  certain  amount  of  taxation  and  for  a  certain 
number  of  soldiers. 

3.  A  census  (register)  was  established  of  all  cives — patri- 
cians and  plebeians — in  which  each  civis  was  placed  in  one  of 
five  classes  according  to  the  value  of  his  property.     Class  I., 
100,000  asses  and  upwards;    Class  II.,  75,000;  Class  III., 
50,000;  Class  IV.,   25,000;  and  Class  V.,   10,000.     Those 
who  had  less  than  10,000  were  called  proletarii  (men  who 
only  benefited  the  State  by  producing  children). 

4.  A  new  military  organisation  was  established. 

(1)  Infantry.     Each  class  was  required  to  provide  a  fixed 
number  of  centuries  (i.e.,  companies  of  100    men  each)  of 
foot  soldiers ;  tnose  provided  by  Class  I.  being  fully  equipped 
with   heavy   armour,    Class   II.    being   less   fully   equipped, 
and  so  on  with  the  rest.     Class  I.  provided  eighty-two  cen- 
turies, Classes  II.,  III.  and  IV.,  twenty  centuries  each,  and 
Class  V.,  thirty. 

(2)  Cavalry.     The  six  centuries  of  equites,  the  old  per- 
manent military  force,  were  retained  as  exclusively  patrician 
regiments.     To  these  were  added  twelve  new  centuries  open 
to  both  patricians  and  plebeians.     But  no  one  could  be  en- 
rolled as  an  eques  unless  he  had  a  certain  property  qualifica- 
tion, possibly  400,000  asses,  and  was  of  good  character. 
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SECTION   II.  THE   ESTABLISHMENT   OF  THE  REPUBLIC  (SUP- 
POSED DATE  B.C.  509). 

There  is  no  reliable  account  of  the  circumstances  attending 
the  abolition  of  the  Monarchy  and  establishment  of  the  Re- 
public. 

The  political  organisation  of  the   Republic   may   be  thus 


summarised  : — 


1.  The   two   consuls. — The   imperium   of   the   kings  was'* 
vested  in  two  annually  elected  magistrates  called  "prcetores" 
(leaders),  or  (from  the  fact  that  they  were  joint  holders  of  the 
imperium)    "prcetores   consules "    (joint    leaders),    and   later 
called  "consules  ". 

2.  The  comitia  centuriata. — The  military  organisation  of 
Servius   Tullius   had  become  also   a    political   organisation, 
called  the  "comitia  centuriata".     Each  century  of  infantry 
and    cavalry    had    one    vote.      Accordingly,    the    eighteen 
centuries  of  eqidtes  and  the  eighty-two  centuries  of  Class  I. 
could,  by  uniting,  out-vote  all  the  other  classes.     Thus  the 
richest  citizens,  of  whom  a  majority  were  patricians,  had  the 
chief  political  power.     Like  the  comitia  curiata,  they  could 
only  give  a  "yes"  or  "no"  answer  to  matters  submitted  to 
them.     They  selected  the  two  consuls  and  other  magistrates 
from  the  names  submitted  to  them,  and  passed  laws;   but 
their  acts  were  invalid  unless  ratified  by  the  senate ;  and  in 
matters  connected  with  religion  or  affecting  the  constitution 
ratification  by  a  lex  curiata  was  also  necessary.     A  law  thus 
ratified  was  called  "lex  centuriata"  and  changes  in  the  pri- 
vate law  were  usually  made  in  this  manner. 

3.  Comitia   curiata. — This  remained   a   purely   patrician 
body.     Its   chief  functions   were   to  ratify  the   elective   or 
legislative  acts   of  the  comitia  centuriata  which  needed  a 
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religious  sanction,  and  to  give  effect  to  wills  and   adroga- 
tiones  (pp.  42,  50). 

4.  The  senate. — Senators  were  elected  by  the  consuls  in- 
stead of  by  the  king,   and  it  may  be  that  plebeians  were 
eligible.     For  the  senators  were  addressed  as  "patres  con- 
scripti "    (i.e.,    patres    et    conscripti) — patres    applying    to 
patricians  and  conscripti  to  plebeians. 

Some  writers  think  that  nothing  could  have  been  submitted 
to  the  comitia  centuriata  without  the  previous  approval  of 
the  senate ;  at  any  rate  its  ultimate  sanction  was  essential  to 
the  validity  of  the  acts  of  each  comitia.  In  addition  it  con- 
tinued to  perform  its  ancient  function  of  advising  magistrates 
who  wished  for  its  opinion,  such  as  the  consuls ;  but  the 
opinion  was  not  binding  on  the  magistrates  who  asked  for  it. 

5.  Collegium  Pontificum. — Eemained  a  purely   patrician 
body  and  its  functions  were  unaltered. 

The  result  was  that  under  the  new  constitution  all  real 
power  was  in  the  hands  of  the  patricians. 

The  votes  of  the  plebeians  in  the  comitia  centuriata  were 
probably  swamped  by  those  of  the  patricians,  so  even  if  the 
consulship  were  open  to  plebeians,  a  plebeian  had  little 
chance  of  being  elected  if  proposed.  As  a  matter  of  fact 
both  consuls  seem  to  have  been  patricians  till  B.C.  367,  and 
consuls  alone  could  submit  measures  to  the  comitia,  and 
names  of  candidates  for  election.  They  also  elected  the 
senators ;  so  even  if  plebeians  were  admitted  to  that  body 
the  patricians  would  certainly  be  kept  in  a  safe  majority. 
Finally,  as  the  consuls  had  the  supreme  judicial  power  and 
also  that  of  issuing  edicts  possessed  by  the  kings,  and  as  the 
patrician  pontifices  had  a  monopoly  of  the  knowledge  of  law 
and  legal  procedure,  and  were  also  the  recognised  interpreters 
of  the  law,  the  administration  of  justice  was  completely 
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under  the  control  of  the  patrician   caste,   and   justice  was 
frequently  perverted  to  the  detriment  of  the  plebeians. 

SECTION  III.   THE  ESTABLISHMENT  OF  EQUALITY  BETWEEN 
PATRICIANS  AND  PLEBEIANS. 


During  the  first  two  centuries  of  the  Eepublic,  Eome 
engaged  in  a  struggle  for  supremacy  in  Italy  which  was  not 
finally  achieved  until  the  victory  over  the  Samnitesin  B.C.  269. 
This  gave  the  plebeians  an  opportunity  of  which  they  took 
advantage.  By  threatening  to  secede  from  Eome  and  leave  her 
to  fight  her  battles  without  their  aid,  they  were  able  to  extort 
from  the  patricians  one  reform  after  another  until  complete 
equality  was  established  between  the  two  orders  ;  and  so  full 
Eoman  citizenship  was  no  longer  dependent  upon  member- 
ship of  a  gens.  The  chief  reforms  were  — 

1.  Tribuni  plebis  (created  B.C.  494).  —  The  tribunes  were 
plebeians  elected  by  plebeians.     They  had  power  to  make 
null  and  void   by  their  veto  any  act    of  oppression,   even 
though  done  by  the  consuls  in  exercise  of  their  imperium. 
The    tribunes    became    leaders   of  the   plebeians;    "  consilia 
plebis"  (meetings  of  the  plebeians)  were  organised  in  which 
grievances  were  discussed  and  resolutions  passed.     At  these 
meetings  the   plebeians   voted   "tributim"   (by    tribus,   the 
districts  established  by  Servius  Tullius),  each  tribus  having  a 
vote  which  was  determined  by  the  majority  of  the  members 
of  that  district. 

2.  Lex    XII.    Tabularum    (B.C.    451-450).—  "  The    XII. 
Tables  "  did  not  constitute  a  complete  written  code  of  law. 
Its  chief  object  seems  to  have  been  the  removal  of  the  un- 
certainty which  had  existed  on  important  points  (e.g.,  pp.  25, 
53)  and  to  make  the  law  on  these  points  accessible  to  all. 
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The  Lex  was  written  on  tablets  which  were  open  to  public 
inspection. 

3.  Lex  Canuleia  (B.C.  445). — Gave  the  plebeians  jus  con- 
nubii  with  the  patricians. 

4.  Lex  Licinia  (B.C.  367). — One  consul  at  least  was  to  be 
a  plebeian. 

To  discount  this  change  which  had  become  inevitable  the 
patricians  had  already,  in  B.C.  443,  procured  the  transfer  of 
the  duties  of  censor  morum,  which  included  that  of  taking 
the  census,  to  two  new  officials  called  " censores  morum". 
These  duties  had  formerly  been  discharged  by  the  consuls, 
and  enabled  them  to  expel  a   senator  from  the   senate,   to 
deprive  an  eques  of  his  rank,  and  to  strike  a  civis  from  the 
census  list,  or  brand  him  as  a  person  of  bad  character  by  a 
"subscriptio"  against  his  name  in  the  list,  merely   on  the 
ground  of  a  defect  in  his  moral  character.     And  in  B.C.   367 
the  imperium  of  the  consuls  relating  to  the  administration  of 
civil  justice  was  transferred  to  a  new  magistrate   called  the 
"prc&tor    urbanus ".      About    the    same    time    certain    new 
magistrates  called  cediles  curules  were  created,  who  had  the 
supervision  of   temples  and  other  buildings,  public  streets, 
and  markets  at  Eome.     The  patricians  hoped  to  monopolise 
these  new  offices ;  but  as  there  was  now  a  plebeian  consul  to 
nominate  candidates,  plebeians  were  ere  long  elected  to  fill 
them. 

5.  Lex  Ogulnia  (B.C.  300). — Enacted  that  a  certain  number 
of  the  pontifices  should  be  plebeians. 

6.  Lex  Hortensia  (B.C.  287)  made  plebiscites  (enactments  of 
the  consilia  plebis)   binding  upon    the   whole   people — both 
patricians  and  plebeians  (Poste,   p.   xxix.).      These   consilia 
were   called   comitia   tributa,    because    the   plebeians   voted 
tributim  (p.  69). 
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After  the  Lex  Hortensia  the  comitia  tributa  became  the 
chief  organ  of  legislation  on  matters  of  private  law. 

The  comitia  centuriata  was  chiefly  occupied  with  the  elec- 
tion of  magistrates,  and  matters  of  public  interest. 

The  comitia  curiata  gradually  lapsed  into  an  assembly 
whose  functions  were  purely  formal,  i.e.,  the  ratification,  as  a 
matter  of  course,  of  such  elective  or  legislative  acts  as  required 
a  religious  sanction.  Before  the  end  of  the  Eepublic  patri- 
cians had  ceased  to  attend  in  person  and  the  thirty  curia  were 
represented  by  thirty  lictors. 

SECTION  IV.  THE  CONQUEST  OP  ITALY. 

The  Eoman  supremacy  in  Italy  was  finally  established  by 
the  victory  over  the  Samnites  in  B.C.  269.  Part  of  this  con- 
quered territory  was  annexed,  and  occupied  by  " colonies" 
(colonies),  as  the  organised  communities  of  the  original  in- 
habitants and  of  new  settlers  were  called.  A  few  of  them 
were  called  "colonies  civium  Romanorum"  because  they  were 
settlements  of  Roman  citizens  who  retained  their  original 
rights  and  privileges.  The  rest  were  called  colonies  Latince 
and  the  members  of  them  Latini.  The  name  was  no  doubt 
derived  from  the  old  inhabitants  of  Italy  of  the  Latin  stock. 
But  it  was  now  used  in  a  legal  sense  to  indicate  the  status  of 
the  colonists,  regardless  of  the  fact  whether  they  were  cives 
Eomani  who  had  lost  civitas  by  migrating  to  the  colony  (p. 
55),  or  the  original  inhabitants,  or  foreign  settlers.  Latinitas 
OY  jus  Latii,  as  the  status  of  Latins  was  called,  merely  con- 
ferred the  jus  commercii  of  Eoman  citizens  (p.  65) ;  but  some- 
times, as  a  special  favour,  jus  connubii  was  expressly  granted. 
They  could,  however,  hold  colonial  offices  and  sit  in  the 
colonial  assemblies. 
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The  States  occupying  the  Italian  territory  which  was  not 
annexed  became  known  as  "Italian  allies"  of  Eome.  Their 
relation  to  Rome  depended  upon  the  special  treaty  made  with 
each,  but  three  characteristics  were  common  to  all  these 
treaties : — 

(1)  Eome  had  complete  control  over  their  foreign  policy, 
and  all  matters  affecting  the  general  interests  of  Italy. 

(2)  Each  State  had  to  supply  Eome  with  a  certain  number 
of  soldiers. 

(3)  Each   State  w>as  independent  as  regarded  its  internal 
government  (cf.  Pelham,  p.  92). 

SECTION  V.  THE  PROVINCIAL  SYSTEM. 

X  Eome's  career  of  conquest  outside  Italy  began  with  the 
first  Punic  War  (B.C.  264-42),  which  resulted  in  the  conquest 
of  Sicily,  Corsica  and  Sardinia,  and  by  B.C.  49  Spain,  the 
Carthaginian  territory  in  Africa,  part  of  Asia  Minor,  and 
finally  the  northern  part  of  Italy  and  Gaul  had  become 
"provinces"  of  the  Eoman  State;  while  Numidia,  Egypt 
and  the  rest  of  Asia  Minor  had  become  territory  of  the  "  Allies 

./of  Eome  ". 

The  organisation  of  each  province  was  determined  by  a 
special  lex — Lex  Provincia.  The  communities  in  each  had 
a  certain  measure  of  self-government.  The  prases  (governor) 
of  the  province  was  an  official  elected  by  the  comitia  centuri- 
ata  and  called  "proconsul"  (or,  in  some  provinces,  "pro 
prcetor ").  At  first  he  was  annually  elected,  but,  as  such 
frequent  changes  were  detrimental  to  good  government,  the 
practice  grew  up  of  renewing  his  authority  (prorogatio  im- 
peril] from  year  to  year,  and  eventually  of  appointing  him 
for  a  fixed  term  of  years. 
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Some  provincial  communities  were  given  the  "jus  Lain  " 
(or  "  Latinitas  ")  and  in  that  case  the  members  of  the  com- 
munity had  the  status  of  Latini.  But  otherwise  the  inhabi- 
tants of  the  provinces,  although  subjects  of  Rome,  had  none 
of  the  rights  of  Eoman  citizens  under  the  jus  civile.  Their 
legal  status  was  that  of  "peregrini  "  (foreigners)  who  could 
only  claim  the  benefit  of  the  "jus  gentium"  (p.  81) ;  if  they 
had  surrendered  at  discretion,  .i.e.,  had  not  made  terms  of 
peace  with  their  conquerors,  they  were  called  "dediticii". 

SECTION  VI.  THE  ASCENDENCY  OP  THE  SENATE. 

After  the  period  of  foreign  conquest  commenced,  the 
senate  gradually  became  the  ruling  power  in  the  State.  This 
change  seems  to  have  been  the  result  chiefly  of  the  necessity 
for  a  strong  central  government  but  partly  of  the  desire  of 
the  nobiles  to  monopolise  political  power.  The  title  nobilis 
was  at  first  exclusively  patrician.  But  after  the  plebeians  had 
gained  admission  to  public  office,  it  became  by  custom  the 
title  of  any  plebeian  who  had  held  the  post  of  curule  aedile 
or  any  higher  office,  and  also  of  his  descendants.  And 
thus  an  hereditary  nobility,  comprising  both  patricians  and 
plebeians,  grew  up. 

The  increase  of  territory  and  consequent  increase  of  magis- 
trates and  departments  of  government  made  a  strong  central 
authority  necessary.  And  the  old  republican  organisation 
which  had  served  well  enough  while  Rome  remained  a  small 
city  State  was  totally  inadequate  for  the  government  of  an 
Empire.  The  annually  changing  magistrates  made  it  almost 
impossible  to  carry  out  a  consistent  policy.  The  comitia 
centuriata  and  tributa  could  merely  give  a  "yes"  or  "no" 
answer  to  questions  submitted  to  them,  no  debates  were  held 
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in  these  assemblies;  moreover,  they  could  not  be  rapidly 
summoned  as  many  voters  lived  at  a  distance  from  Eome ; 
and  even  when  they  had  assembled  they  were,  as  a  body, 
incompetent  to  decide  a  difficult  question  of  home  or  foreign 
policy;  this  was  particularly  the  case  when,  through  the 
country  voters  failing  to  attend,  the  comitia  degenerated  into 
meetings  of  the  plebs  urbana,  as  the  city  populace  was  called 
towards  the  end  of  the  Eepublic. 

The  senate  was  a  permanent  body,  but  by  the  law  of  the 
constitution  it  could  not  meet  unless  summoned  by  the 
consuls,  and  then  could  only  discuss  matters  which  they 
chose  to  submit  to  it,  and  its  decisions  were  not  binding  upon 
them.  In  order,  however,  to  convert  the  senate  into  a  strong 
central  authority,  it  was  only  necessary  that  it  should  be 
composed  of  men  of  experience  in  affairs  of  State,  and  that 
its  decisions  should  be  faithfully  carried  out  by  the  magistrates. 
And  this  change  was  gradually  effected,  not  by  change  in  the 
law  of  the  constitution,  but  by  the  growth  of  customs  or 
conventions  of  the  constitution.  It  became  the  custom  for 
the  consuls  to  fill  up  vacancies  in  the  senate  by  electing  only 
men  who  had  held  high  office,  and  to  nominate  for  election 
to  the  magistracies  men  who  were  acceptable  to  the  senate, 
and  by  B.C.  133  it  was  seldom  that  any  one  who  was  not 
already  nobilis  could  attain  to  the  curule  sedileship  or  to  any 
higher  office.  It  also  became  the  custom  for  all  the  magis- 
trates to  refer  any  matter  of  importance  to  the  senate,  obtain 
its  decree,  senatusconsultum,  and  carry  it  into  effect.  Thus 
the  imperium,  vested  by  the  law  of  the'  constitution  in  the 
magistrates,  was,  by  the  custom  of  the  constitution,  exercised 
by  them  in  deference  to  the  commands  of  the  senate.  Many 
matters  were  dealt  with  in  this  manner  which  ought  properly 
to  have  been  referred  to  the  comitia ;  and  by  the  end  of  the 
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republic  the  power  of  the  senate  to  legislate  by  senatus 
consulta,  in  matters  of  a  public  character,  became  firmly 
established,  although  there  was  much  popular  opposition  to 
the  innovation  (cf.  Pelham,  p.  142  et  seq.]. 

SECTION  VII.  EOMAN  CITIZENSHIP  CONFERRED  ON  THE 
WHOLE  OF  ITALY. 

In  B.C.  90,  the  Italian  allies  revolted  in  consequence  of  the 
persistent  refusal  of  the  senate  and  people  to  admit  them  to 
Roman  citizenship.  The  result  of  this  social  war,  as  it  is 
called,  was  that  in  B.C.  90-89,  leges  were  passed  (Lex  Julia, 
Lex  Plautia  Papiria,  and  Lex  Calpurnia)  which  admitted 
all  the  communities  in  Italy  to  the  privileges  of  civitas 
Romana. 

SECTION  VIII.  THE  END  OF  THE  REPUBLIC. 

A  political  party  grew  up  called  the  populates,  whose  pro- 
fessed aim  was  to  restore  the  power  of  the  comitia  by  check- 
ing that  of  the  senate.  The  first  political  attack  was  made 
by  this  party  about  B.C.  120  and  failed.  Bnt  the  opposition 
was  renewed,  and  contested  elections  of  magistrates  led  on  to 
civil  war.  The  old  citizen  soldiers,  bound  to  military  service 
as  a  duty  to  the  State,  had  long  since  given  place  to  mer- 
cenaries who  would  follow  any  capable  leader  for  the  sake  of 
the  spoils  of  war,  regardless  of  the  political  party  to  which  he 
belonged.  And  the  successful  commander  of  an  army  be- 
came, practically,  the  despotic  ruler  of  the  State ;  although 
he  professed  to  exercise  only  the  functions  of  the  old  republican 
magistrates.  When  the  civil  strife  finally  ended  in  B.C.  31, 
with  the  victory  of  Octavianus  (grand-nephew  and  adopted 
gon  of  Julius  Caesar)  over  Antonius,  and  the  victor,  on  his  re- 
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turn  to  Eome  in  B.C.  27,  was  greeted  by  the  senate  and 
people  as  Caesar  Augustus,  "  the  restorer  of  the  Kepublic," 
the  Eepublic  had  practically  ceased  to  exist. 

SECTION  IX.  THE  PKINCIPATE. 

When  the  period  of  civil  war  had  finally  ended,  it  was 
necessary  to  re-establish  the  government  of  the  Eoman 
empire  upon  a  firm  basis.  The  republican  sentiment  was  still 
too  strong  to  tolerate  an  undisguised  autocracy ;  on  the  other 
hand,  a  return  to  the  old  republican  organisation  was  impos- 
sible. The  solution  of  the  problem  in  B.C.  27  was,  briefly, 
this:— 

1.  The  comitia,  senate,  and  annually  appointed  republican 
magistrates   were  retained;    certain  of  the  provinces  were 
governed,  as  formerly,  by  proconsuls  who,  in  theory,  were 
responsible    only   to   the   senate   and   consuls.     These   were 
called  provincia  populi  Romani ;    the  revenue  from   them, 
called  stipendium,  was  paid   into  a  special  treasury  called 
czrarium ;    and    consequently   land  in   these   provinces  was 
called  prcedia  stipendiaria  (Poste,  p.  140). 

2.  Augustus  (as  Octavianus  was  called  by  decree  of  the 
senate)   obtained  either  for  life,  or  for  fixed  terms  of  years 
which  were  always  renewed — 

(1)  An   imperium  equal  to   that    of   the    consuls    and    so 
superior  to  that  of  all  other  magistrates. 

(2)  Supreme  control  over  the  army  and  power  to  decide  all 
questions  of  peace  and  war  and  foreign  policy. 

(3)  The  supreme  government  of  the  rest  of  the  provinces, 
hence  called  provincm  Gcesaris.     The  revenue  was  paid  into 
the  fiscus  (the  imperial  treasury)  and  was  called  tributum, 
so  land  in  these  provinces  was  called  iw&dia  tributaries.     He 
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administered  these  provinces  through  governors,  who  were 
responsible  to  him  alone. 

(4)  The  offices  of  censor  morum  and  pontifex  maximus. 

(5)  Some  special  departments  of  administration  in  Italy, 
e.g.,  maintenance  of  peace  and  order  at  Eome. 

(6)  The  tribunicia  potestas,  power  of  the  tribunes,  which 
enabled  him  to  veto  the  acts  of  the  senate,  comitia,  consuls, 
and  all  other  magistrates. 

Augustus,  under  the  title  of  princeps  civitatis,  had  in  fact 
the  powers  of  a  despotic  ruler.  But  he  made  such  a  wise 
and  statesmanlike  use  of  his  authority  that  the  office  of  prin- 
ceps, which  was  at  first  created  for  him  personally,  was  con- 
ferred on  members  of  the  family  of  Caesar  until  the  death  of 
Nero  in  A.D  68.,  and  "  Caesar  Augustus"  was  the  official  title 
of  all  subsequent  emperors.  The  powers  conferred  on  the 
successors  of  Augustus  were  similar  to  those  which  he  had 
exercised  and  the  lex  by  which  they  were  granted  became 
known  as  the  Lex  Regia  (cf.  Pelham,  p.  364  et  seq.). 

The  "republican  disguise"  grew  more  transparent  as  the 
imperial  authority  became  better  organised,  but  it  was  not 
till  long  after  the  time  of  Gaius,  namely,  from  the  accession 
of  Diocletian  in  A.D.  284,  that  the  despotic  powers  of  the 
Eoman  emperor  were  recognised  in  theory  as  well  as  in 
practice. 


CHAPTEE  V. 

THE    AGENCIES   BY   WHICH   ROMAN    PRIVATE    LAW    WAS 

DEVELOPED. 

THESE  were,  enactments  of  the  different  comitia,  and  of  the 
senate,  edicta  magistratuum,  the  chief  of  which  were  those  of 
the  praetors,  curule  aediles,  and  provincial  governors,  interpre- 
tatio  by  the  pontifices  and  jurisprudents,  and  constitutiones 
principis.  The  subject  will  be  divided  as  follows  :— 

Section  I.     Enactments  of  the  Comitia  and  Senate. 

Section  II.     Edicta  of  the  praetors  at  Eome. 

Section  III.     Edicta  of  the  curule  aediles. 

Section  IV.     Edictum  provinciate. 

Section  V.  Consolidation  of  the  edicta  magistratuum  by 
Salvius  Julianus. 

Section  VI.     Inter pretatio. 

Section  VII.     Constitutiones  principis. 

SECTION  I.  ENACTMENTS  OF  THE  COMITIA  AND  SENATE. 

1.  Enactments  of  the  comitia. — In  relation  to  private  law 
leges  curiatce  (p.  2)  were  superseded  by  leges  centuriata,  and 
after  the  Lex  Hortensia,  B.C.  287,  gave  plzbiscita  the  force 
of  leges  (p.  70)  leges  centuriatce  were  superseded  by  plebiscite 
— and,  in  fact,  the  latter  are  often  called  leges,  e.g.,  the  Lex 
Aquilia  (p.  39)  was  a  plebiscitum.  Under  Augustus,  some 
legislative  proposals  were  submitted  to  the  comitia  tributa, 

(78) 
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but  no  plebiscitiim  seems  to  have  been  passed  after  the  reign 
of  Tiberius  (A.D.  14-37 ;  Moyle,  p.  47). 

2.  Enactments  of  the  Senate. — Senatusconsulta  had  ac- 
quired the  force  of  leges  in  the  last  century  of  the  Eepublic, 
but  were  regarded  as  innovations  (p.  75),  and  it  is  doubtful 
whether  changes  in  private  law  were  made  in  this  way. 
But  under  Augustus  and  his  successors  senatusconsulta  be- 
came one  of  the  regular  forms  of  legislation,  and,  after  the 
reign  of  Tiberius,  entirely  superseded  plebiscita  as  a  mode  of 
developing  private  law.  In  fact,  however,  senatusconsulta 
were  little  more  than  ratifications,  as  a  matter  of  course,  of 
the  proposals  of  the  princeps.  But  this  practice  of  formal 
ratification  was  kept  up  until  after  the  time  of  Gaius ;  it  does 
not  occur  after  the  reign  of  Septimius  Severus,  A.D.  193-211. 

SECTION  II.  EDICTA  OF  THE  PE^TORS  AT  EOME. 

In  B.C.  367,  the  administration  of  civil  justice  at  Rome  was 
transferred  from  the  consuls  to  a  new  annually  appointed 
magistrate  called  the  prcetor  urbanus  (p.  70).  The  praetor 
thus  acquired,  within  the  sphere  of  his  jurisdiction,  the  im- 
perium  of  the  ancient  kings  (p.  3)  which  had  been  handed 
on  to  the  consuls  (p.  67),  and  which  included  the  jus  edicendi, 
the  right  to  issue  orders  and  to  enforce  obedience  to  them. 
But  it  had  now  become  a  fixed  rule  that  the  jus  civile  (i.e., 
the  ancient  jusmoribus  cons  tituum)  as  altered  or  supplemented 
by  the  XII.  Tables  and  other  leges  and  plebiscita  and  interpret- 
atio  (p.  95),  must  be  administered  by  the  legis  actio  procedure 
(p.  10),  and  could  only  be  changed  by  a  Lex  or  Plebiscilum. 
The  praetor,  therefore,  could  not  alter  the  jus  civile  by  his 
edict. 

But  in  matters  outside  the  jus  civile  he  had  a  free  hand  in 
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laying  down  rules  for  the  administration  of  justice,  the  only 
check  upon  him  being  professional  and  public  opinion.  Ac- 
cordingly it  became  the  custom  for  him  to  issue  an  edictum 
at  the  beginning  of  his  year  of  office  stating  the  rules  which 
he  would  apply  during  the  year,  and  the  forms  of  procedure 
for  enforcing  them.  This  was  written  on  wood  painted  white, 
so  is  sometimes  called  the  praetor's  album.  The  edict  ceased 
to  be  law  at  the  end  of  the  praetor's  year  of  office.  But  it 
was  the  custom  for  the  succeeding  praetor  to  adopt  the  edict 
of  his  predecessor  with  such  alterations  or  additions  as  he 
thought  fit.  The  part  adopted  by  the  new  praetor  was  called 
edictum  tralaticium  (from  transfero).  New  provisions  were 
called  "nova  clausulce"  or  "edictum  novum".  The  whole 
edict  was  called  "  edictum  per petuum"  to  distinguish  it  from 
any  special  order  given  during  the  year  which  was  called 
"  edictum  repentinum".  It  was  the  custom  that  the  praetor 
should  not  alter  the  edictum  perpetuum  during  his  year  of 
office,  and  the  practice  of  ignoring  this  custom  which  seems 
to  have  grown  up  in  the  last  century  of  the  Republic  was 
checked  in  B.C.  61  by  the  Lex  Cornelia  de  edictis. 

The  development  of  law  by  the  praetor's  edict  may  be 
divided  into  (1)  law  relating  to  peregrini,  and  (2)  law  relating 
to  cives. 

I.  Law  relating  to  peregrini;  growth  of  the  jus  gentium. 
— The  jus  civile  had  no  application  to  foreigners.  But  in  the 
regal  period  and  early  Eepublic,  treaties  of  commerce  were 
frequently  made  between  Rome  and  foreign  States,  which 
provided  for  mutual  commerce  and  the  settlement  of  disputes 
between  traders.  A  special  kind  of  procedure  called  recuper- 
atio  was  provided  for  the  decision  of  such  disputes  (p.  9), 
which  seems  to  have  been  as  follows :  The  plaintiff  A  gave 
notice  (condictio)  to  the  defendant  B  to  appear  before  a  magis- 
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trate  on  the  thirtieth  day  after  the  notice,  hence  called 
condictus  dies.  The  magistrate  heard  the  claim  and  defence  ; 
summed  up  the  facts  and  the  law  bearing  upon  them ;  and 
then  appointed  three  or  five  persons,  to  try  the  case  and  give 
judgment  within  ten  days.  The  persons  who  tried  the  case 
were  called  recuperatores.  The  day  fixed  for  trial  was  called 
status  dies,  and  the  XII.  Tables  enacted  that  status  con- 
dictus ve  dies  cum  hoste  (i.e.,  with  a  foreigner)  was  a  valid 
excuse  lor  absence  from  legis  actio  proceedings  (Muir.,  p.  211). 
After  Rome  became  the  predominant  power  in  the  world, 
she  seldom  made  such  treaties.  But  as  commerce  had  in- 
creased, and  as  the  majority  of  the  provincials  were  peregrini, 
it  was  essential  that  there  should  be  a  law  and  procedure  for 
settling  disputes  which  occurred  at  Rome  between  peregrini, 
or  a  civis  and  peregrinus. 

Accordingly  the  praetor  began  to  set  forth  in  his  edict  rules 
applicable  to  such  cases  partly  founded  upon  such  rules  of 
the  jus  civile  as  were  applicable  when  bereft  of  their  techni- 
calities, partly  on  such  customary  rules  as  were  in  use 
amongst  the  communities  who  traded  with  Rome,  e.g., 
traditio  (p.  24)  of  a  res  nee  mancipi  by  one  civis  to  another 
civis,  made  the  latter  owner  ex  jure  Quiritium  ;  traditio  by 
a  civis  to  a  foreigner  of  any  res  was  recognised  by  the  edict 
as  giving  the  latter  the  rights  of  ownership,  although  he  could 
not  be  owner  ex  jure  Quiritium ;  and  formless  agreements 
of  sale,  loan,  and  deposit  between  foreigners,  or  cives  and 
foreigners,  were  recognised  by  the  edict  as  creating  obliga- 
tiones.  The  procedure  for  enforcing  the  jus  gentium  (as  this 
kind  of  law  was  eventually  named)  seems  to  have  been  founded 
on  the  old  recuperatio.  The  edict  contained  the  outlines  of 
different  formulae  (i.e.,  written  instructions  to  the  recupera- 
tores), applicable  to  the  different  cases  provided  for  in  the 
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edict.  When  the  parties  came  before  the  praetor,  they  would 
state  their  case  and  claim  the  formula  applicable  to  it.  If 
there  was  a  suitable  formula,  the  names  of  the  recuperatores 
appointed  to  try  the  case  and  the  names  of  the  parties  were 
inserted,  and  it  was  issued  by  the  praetor ;  e.g.,  If  A  sued  B 
for  breach  of  a  contract  to  sell  corn,  and  B  denied  that  there 
was  any  contract,  the  formula  would  run  to  this  effect — "Let 
X,  Y,  and  Z  be  recuperatores.  If  it  appears  that  B  sold  corn 
to  A,  condemn  B  to  pay  whatever  he  ought  in  good  faith  to 
pay  to  A;  if  it  does  not  so  appear,  acquit  B."  As  the  in- 
structions to  the  recuperatores  were  issued  by  the  praetor  by 
virtue  of  his  imperium,  the  recuperatores  were  bound  to  obey 
them,  so  any  kind  of  new  action  could  be  created  in  this 
manner. 

Probably  the  development  of  the  jus  gentium  was  started 
by  the  edict  of  the  prcetor  urbanus  (for  it  hardly  seems 
credible  that,  apart  from  treaty,  there  was  no  procedure  for 
settling  such  disputes  between  B.C.  367  and  242).  But  at 
any  rate  the  development  of  the  jus  gentium  was  chiefly  due 
to  the  prcetor  peregrinus,  first  appointed  about  B.C.  242  for 
the  express  purpose  of  administering  justice  in  all  cases  in 
which  a  peregrinus  was  a  party. 

II.  Law  relating  to  cives  only. — After  the  prcetor  peregrinus 
had  been  appointed,  the  administration  of  justice  amongst 
cives  was  the  special  function  of  the  prcetor  urbanus.  The 
development  of  law  by  his  edict  must  be  divided  into  two 
periods  (1)  before,  and  (2)  after,  the  passing  of  the  Lex 


/  (A)  Before  the  Lex  ^Ebutia.  —  As  the  praetor  could  not 
directly  alter  or  modify  the  jus  civile,  he  could  only  develop 
the  law  relating  to  cives  so  far  as  the  case  lay  in  some  manner 
outside  the  jus  civile.  And  he  enforced  this  new  law  in  three 
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ways  (1)  Cognitio  extraordinaria,  (2)  Wager  per  sponsionem, 
and  (3)  Formulary  procedure.  / 

(1)  Cognitio  extraordinaria,  i.e.,  the  praetor  investigated  the 
case  himself  (causes  cognitio) ;  pronounced  his  decision  in  the 
form  of   an  order  (decretum,  or  interdictum] ;   and,  as  this 
order  was  made  in  virtue  of  his  imperium,  he  enforced  obedi- 
ence   (if   necessary)    by   means    of   his  subordinate    officials 
(cf.  Sohm,  p.  306).     An  example  is  restitutio  in  integrum,  a 
decretum  restoring  a  person  to  his  former  legal  position,  as 
in  the  case  of  an  adolescens  who,  through  inexperience,  had 
entered  into  a  very  disadvantageous  transaction  (p.  64). 

(2)  Wager  per  sponsionem. — The  praetor  did  not  investigate N 
the  case  himself,  but  ordered  the  parties  to  enter  into  a  wager 
by  sponsio  et   restipulatio  (p.  33)  as  to  whether  or  no  the 
right  conferred  by  the  edict  had  been  infringed.     Then  each 
sued  the  other  by  leg  is  actio  claiming  the  amount  due  to 
him  on  the  sponsio  and   restipulatio  respectively,  and  the 
judex  in  deciding  who  had  lost  the  wager  had  of  course  to 
decide  whether  the  edict  had  been  infringed.     Thus,  in  this 
indirect  manner,  new  rights  created  by  the  edict  were  en- 
forced by  legis  actio  procedure.  /  The  origin  of  this  procedure 
is  probably  due  to  the  fact  that  as  the  praetor's  judicial  work 
increased,  it  was  impossible  for  him  to  investigate  in  person 
all  alleged  infringements  of  his  edict.     It  is  called  interdict 
procedure. 

The  right  called  possess  io  as  distinct  from  dominium  (p.  25) 
was  created  and  protected  in  this  manner.  The  idea  of  / 
possession  as  a  right  distinct  from  ownership  seems  to  have 
originated  in  the  occupation  by  private  persons  of  agerpublicus 
(land  which  belonged  to  the  State) ;  the  ownership  remained 
vested  in  the  State,  but  the  State  permitted  the  private  person 
to  occupy  it.  Such  holding  of  land  was  called  possessio,  and 
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the  holder  possessor.  If  deprived  of  the  land  by  another 
private  person  he  could  not  recover  it  by  sacramentum  in 
rem,  for  he  was  not  technically  dominus ;  so  it  is  probable 
that  from  a  very  early  date  he  had  a  remedy  by  edictum 
or  inter  dictum  (p.  9 ;  Muir.,  pp.  87,  206).  Possessio  in  the 
praetor's  edict  meant  mere  physical  control  of  res  corporales 
(tangible  objects)  accompanied  by  the  animus  domini  (the 
intention  to  keep  as  owner),  and,  in  a  few  cases,  where  a 
person  had  control  by  consent  of  the  owner.  If  a  person  A 
had  possessio,  and  another  person  B  acquired  physical  control 
of  it  vi  (by  force),  or  clam  (secretly),  or  precario  (by  permission 
of  A),  and  B  refused  to  restore  such  control,  A  could  recover 
possessio  or  its  value  by  interdict  procedure.  But  A  and  his 
heirs  alone  could  recover  the  possession  by  interdict ;  for  as 
to  other  persons,  B  had  not  acquired  possession  vi,  clam,  vel 
precario  in  respect  of  them.  As  the  interdict  procedure 
merely  decided  the  fact  of  possession,  an  owner  who  had  lost 
it  vi  clam  vel  precario,  would  often  prefer  this  remedy  to  an 
actio  in  rem ;  for  it  would  save  him  the  trouble  of  proving 
that  he  was  owner,  and  if  he  lost  his  case,  it  did  not  preclude 
him  from  suing  again  by  actio  in  rem  and  proving  his  title  as 
owner. 

The  praetor  also  made  use  of  possessio  as  a  means  of 
supplementing  the  law  of  inheritance.  He  laid  down  in  his 
edict  the  classes  of  persons  to  whom  he  would  grant  possessio 
bonorum  (possession  of  the  property)  in  default  of  those  who 
were  heredes  by  the^s  civile  (pp.  49,  53)  claiming  the  inherit- 
ance ;  and,  if  a  will  were  in  writing  sealed  with  the  seals  of 
seven  witnesses,  the  edict  granted  bonorum  possessio  secun- 
dum  tabulas  (i.e.,  in  accordance  with  the  terms  of  the  will)  to 
the  heres  instituted  in  it,  even  if,  through  some  defect  in  the 
form  of  making  it  (p.  51),  the  will  was  void  by  jus  civile.  The 
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edict  provided  a  special  interdict  called  quorum  bonorum  by 
which  the  grantee  of  bonorum  possessio  could  obtain  posses- 
sion of  the  property,  and  when  once  in  possession  he  eventu- 
ally became  owner  by  usucapio,  unless,  meantime,  some  one 
entitled  by  jus  civile  ousted  him  by  actio  in  rem. 

(3)  Formulary  procedure.  The  prcvtor  urbanus  gradually 
inserted  into  his  edict  rules  of  the  jus  gentium  which  had 
been  laid  down  in  the  edict  of  the  prcetor  peregrinus,  and  so 
in  these  cases  jus  gentium  became  binding  on  Roman  citizens 
inter  se.  The  chief  instances  are  the  formless  contracts  of 
loan  for  use  (commodatum),  deposit  for  safe  custody  (de- 
positum)  and  pledge  (pignus),  where  the  obligatio  arose  from 
the  moment  when  the  thing  had  been  handed  over  (p.  192) ; 
and  those  of  sale  (emptio  et  venditio),  hiring  (locatio  et  con- 
ductio),  partnership  (societas)  and  gratuitous  agency  (man- 
datum)  where  the  obligatio  arose  from  the  mere  agreement 
(p.  211).  In  such  cases  the  praetor  would  also  adopt  the 
formulary  procedure  (p.  81)  for  the  enforcement  of  this  portion 
of  his  edict. 

(B)  After  the  Lex  JEbutia. — The  superiority  of  the  for- 
mulary over  the  legis  actio  procedure  must  have  been  at 
once  apparent.  In  a  legis  actio  the  whole  procedure  in  jure 
was  not  only  technical  but  verbal  and  any  slight  slip  was 
fatal  to  the  case  of  the  party  who  made  it.  In  addition,  it 
had  become  stereotyped  and  rigid,  in  spite  of  what  could  be 
done  by  interpretatio  (p.  95).  In  the  formulary  procedure  the 
formula  itself  was  technical,  but  an  informal  debate  seems  to 
have  taken  place  in  jure  by  means  of  which  the  true  point  at 
issue  could  be  discovered  and  mistakes  rectified  before  the 
particular  formula  was  finally  fixed  upon,  and  issued  by  the 
praetor.  Again,  if  no  appropriate  formula  could  be  found  in 
the  praetor's  album,  the  next  praetor  could  easily  remedy  the 


8(3  EDICTA   OF   THE   PE^TOKS. 

defect,  and  so  procedure  could  be  kept  up  to  date  with  the 
development  of  the  substantive  law.  The  necessity  of  a  re- 
form was  obvious,  but  the  praetor  could  not,  by  virtue  of  his 
imperium  alone,  enforce  jus  civile  by  the  formula ;  such  a 
change  could  only  be  effected  by  a  Lex,  and  consequently  the 
Lax  ^butia  was  passed,  probably  between  B.C.  170-150. 
This  seems  to  have  given  ihsprator  iirbanus  statutory  power 
to  enforce  the  jus  civile  by  formulary  procedure,  as  an  alter- 
native to  legis  actio  procedure ;  it  was  not  till  duce  leges 
Julia  (Gaius,  iv.,  §  30),  probably  enactments  of  Augustus, 
that  legis  actio  procedure  was  practically  abolished  (Sohm, 
p.  269).  A  formula  issued  in  pursuance  of  this  statutory 
power  was  of  course  binding  on  the  judex ;  and  so  the  praetor 
was  now  able  to  alter  and  develop  the  jus  civile  by  laying 
down  new  rules  in  his  edict  and  framing  formula  to  give 
effect  to  them. 

The  chief  parts  of  the  formula,  (which  always  began  with 
the  appointment  of  a  judex,  e.g.,  Let  Titius  be  judex)  were : 
•— (1)  The  intentio,  i.e.,  the  clause  which  stated  the  claim  of 
the  plaintiff,  and  always  began  with  si  paret  (if  it  appears) 
or  quicquid  paret  (whatever  it  appears),  e.g.,  si  paret  homi- 
nem  ex  jure  Quiritium  Balbi  esse  (if  it  appears  that  the  slave 
belongs  to  Balbus  by  the  law  of  the  Romans) ;  or  si  paret 
Caium  Balbo  sestertium  X  milia  dare  oportere  (if  it  appears 
that  Caius  ought  to  give  10,000  sesterces  to  Balbus).  The 
intentio  was  said  to  be  in  jus  concepta  when  it  raised  a 
question  of  law,  i.e.,  when  it  left  the  judex  free  to  investigate 
the  facts  which  might  be  brought  before  him  in  evidence  and 
then  to  decide  whether  or  no  those  facts  were  recognised  by 
law  as  giving  the  plaintiff  the  right  which  he  claimed  to  have. 
The  above  are  examples  of  such  an  intentio.  It  was  said  to  be 
in  factum  concepta  when  the  intentio  merely  instructed  the 
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judex  to  find  out  whether  or  no  a  certain  act  had  or  had  not 
been  done  by  the  defendant,  e.g.,  siparet  Titium  apud  Balbum 
hominem  deposuisse  eumque  dolo  malo  Balbi  Titio  redditum 
non  esse  (if  it  appears  that  T.  has  deposited  a  slave  with  B. 
and  that  B.  has  fraudulently  failed  to  restore  him  to  T.)  (cf. 
Poste,  p.  489).  If  the  judex.  was  instructed  to  decide  the  case 
according  to  the  letter  of  the  law  the  action  was  called  actio 
stricti  juris ;  but  if  he  were  instructed  to  decide  it  ex  fide 
bond  (i.e.,  on  principles  of  good  faith)  the  action  was  called 
actio  bonce  Jidei,  e.g.,  si  paret  dare  oportere,  is  stricti  juris ; 
quicquid  paret  ex  fide  bond  dare  oportere,  is  bonce  fidei. 

(2)  The  condemnatio. — This  was  a  clause  which  instructed 
the  judex  to  condemn,  or  to  acquit,  the  defendant,  according 
as  the  claim  in  the  intentio  was,  or  was  not,  proved.  It 
always  ordered  him  to  condemn  the  defendant  to  pay  a  sum 
of  money,  e.g.,  in  a  claim  for  a  certain  sum  (see  p.  86)  the 
condemnatio  would  TUU  judex,  Caium  Balbo  sestertium  Xmilia 
condemna ;  si  non  paret  absolvito  (do  you,  judex,  condemn 
C.  to  pay  10,000  sesterces  to  B. ;  if  it  does  not  appear  acquit 
him).  If  an  uncertain  sum  was  claimed,  the  judex  was  in- 
structed to  ascertain  what  ought  to  be  paid  and  condemn  in 
that  amount,  e.g.,  quanti  ea  res  erit  tantam  pecuniam  Caium 
Balbo  condemna  (do  you,  judex,  condemn  C.  to  pay  B.  what- 
ever is  the  value).  But  in  actiones  in  rem,  and  some  others, 
a  clause  was  inserted  instructing  the  judex  to  condemn  (if  he 
decided  against  the  defendant)  unless  the  latter  specifically 
satisfied  the  plaintiffs  claim,  e.g.,  restored  land  to  which  the 
plaintiff  had  proved  his  title  as  owner.  This  clause  is  called 
arbitrium ;  and  a  formula  containing  it,  formula  arbitraria. 
After  deciding  against  the  defendant,  the  judex  made  a  pre- 
liminary order  (jussus,  arbitrium)  that  the  defendant  should 
make  specific  satisfaction ;  if  he  complied,  he  was  acquitted ; 
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if  he  did  not,  he  was  condemned  to  pay  the  value — usually 
the  sum  declared  on  oath  by  the  plaintiff  to  be  its  value 
(Poste,  p.  496 ;  Sohm,  p.  286). 

(3)  Adjudicatio. — This  was  a  clause  which  was  only  in- 
serted in  the  formula  of  three  actions,  namely,  actio  families 
erciscundce   (an  action  between  co-heirs  for  the  division  of 
the  inheritance),  actio  communi  dividundo  (an  action  between 
co-owners  for  the  division  of  the  joint  property),  and  actio 
finium  regundorum  (an  action  between  owners  of  adjoining 
land  to  define  the  boundaries  between  their  respective  estates). 
It  was  a  clause  which  empowered  the  judex  to   make  an 
award  to  each,  which  might  include  a  jus  in  re  aliena  (p.  28), 
and  such  award  at  once  vested  ownership,  or  jus  in  re,  in  the 
person  to  whom  it  was  made. 

(4)  Exceptio. — It  might  happen  that  the  defendant  had  no 
defence  to  the  claim  of  the  plaintiff  as  set  forth  in  the  intentio 
of  an  actio  stricti  juris,  e.g.,  he  was  unable  to  prove  that  he 
had  not  promised  by  stipulatio  to  pay  money  to  the  plaintiff; 
and   yet   he   might  have  a  countervailing  right  against  the 
plaintiff  which  practically  negatived  the  claim  of  the  latter. 
If  he  wished  to  avail  himself  of  this  line  of  defence  it  was 
essential  that  he  should  have  it  inserted  in  the  formula,  and 
the  clause  containing  it  was  called  exceptio,  e.g.,  the   Lex 
Platoria  (p.  63)  did  not  make  adolescentes  incapable  of  con- 
tracting, but  gave  them  a  right  to  relief  if  induced  by  fraud 
to  enter  into  any  transaction.     So  if  A  by  fraud  induced  B 
(an  adolescens)  to  promise  by  stipulatio  to  pay  him  1,000 
sesterces,  B  could  not  deny  that  he  was  bound  by  the  jus  to 
pay ;  but  he  could  set  up  in  defence  that  by  the  Lex  Platoria 
he  was  entitled  to  be  relieved  from  this  obligatio  ;  and  so  the 
formula  would  run  to  this  effect — If  it  appears  that  B  ought 
to  pay  1,000  sesterces  to  A  (intentio)  and  if  it  does  not  appear 
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that  B  is  under  the  age  of  tiventy-five  and  has  been  defrauded 
by  A  (exceptio)  condemn  B  to  pay  the  1,000  sesterces  to  A ; 
otherwise  acquit  B  (condemnatio).  Here  the  judex  has  two 
points  to  decide :  (1)  Was  there  a  binding  contract  between 
A  and  B  ?  (2)  Does  the  case  come  within  the  Lex  Plcetoria  ? 
If  (1)  is  not  proved  he  must  acquit  B ;  if  (1)  is  proved,  he 
must  also  acquit  B  if  (2)  is  proved  (cf.  Poste,  p.  570.) 

(5)  Demonstratio. — This  was  a  clause  which  was,  in  some 
cases,  inserted  before  the  intentio,  its  object  being  to  state  the 
facts  upon  which  the  plaintiff  founded  his  claim.  It  always 
began  with  quod  (whereas),  e.g.,  quod  Gains  Balbo 
hominem  vendidit  (whereas  C.  has  sold  a  slave  to  B.) ;  then 
followed  the  intentio,  whatever  on  that  account  B.  ought  in 
good  faith  to  pay  to  C. 

If  the  prcetor  had  no  reason  for  altering  a  rule  of  the  jus 
civile,  he  framed  &  formula  for  enforcing  it  just  as  it  stood; 
in  other  words,  he  merely  simplified  the  procedure  for  en- 
forcing it,  and  the  action  was  called  actio  directa.  If  the 
praetor  wished  to  alter  or  modify  a  rule  of  jus  civile,  he  did 
so  by  means  of  (1)  formula  ficticice,  i.e.,  formula  whose  in- 
tentio contained  the  fiction  that  a  man  had  a  right  by  the 
jus  when  in  fact  he  had  no  such  right,  and  (2)  formulce  in 
factum  conceptce  (p.  86)  so  framed  that  a  rule  of  the  jus  was 
extended  to  cases  not  comprised  within  it.  This  was  done 
by  ordering  the  judex,  if  certain  facts  were  proved,  to  con- 
demn in  the  amount  which  would  have  been  payable  for 
actual  breach  of  the  rule.  Actions  whose  formulce  modified 
or  altered  the  former  law  in  either  of  these  ways  were  called 
actiones  utiles — those  founded  on  a  fiction  being  called  actiones 
ficticice. 

Examples  of  actiones  ficticice  are  : — 

(1)    Actio  Publiciana. — First   introduced  by  the  edictum 
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Publicianum  (the  edict  of  a  praetor  named  Publicius,  probably 
towards  end  of  second  century  B.c.)(Muir.,  p.  252).  The  formula 
contained  the  fiction  that  a  person  had  become  owner  by  usu- 
capio when  he  had  not  been  in  possession  for  the  one  or  two 
years  (p.  25).  The  formula  was  to  this  effect:  "If  it  appears 
that  A  would  have  been  quiritarian  owner  of  the  land  in 
question  if  he  had  been  in  possession  for  two  years,  then 
condemn  B  [the  defendant]  to  pay  to  A  the  value  of  the 
land  unless  he  restores  it "  (Gaius,  iv.,  §  36).  If  the  judex 
found  that  A  had  acquired  possession  under  such  circumstances 
that  in  two  years  he  would  have  been  owner  by  usucapio,  he 
had  to  give  judgment  for  A  just  as  if  he  were  actually  owner 
by  jus  civile.  This  action  was  probably  introduced  in  order 
to  provide  a  remedy  in  case  X,  the  owner  of  a  res  mancipi, 
had  sold  it  to  A  but  had  conveyed  it  by  traditio,  and,  before 
A  had  acquired  ownership  by  usucapio,  he  had  lost  posses- 
sion. In  such  a  case  the  edict  gave  him,  practically,  a  right 
in  rem,  which  he  could  enforce  by  the  actio  Publiciana 
against  any  one  who  had  got  hold  of  the  thing ;  and  thus  a 
new  kind  of  ownership,  in  bonis  habere  (called  "  bonitarian 
ownership")  became  recognised.  In  the  above  case,  X  is 
quiritarian  owner  until  the  full  period  of  usucapio  has  run ; 
but  A  is  bonitarian  owner  and  enjoys  all  the  beneficial  rights 
of  ownership  (Gaius,  ii.,  §§  40,  41).  Accordingly  this  edict 
made  the  distinction  between  res  mancipi  and  res  nee  mancipi 
of  much  less  practical  importance,  and  probably  traditio  soon 
became  the  usual  mode  of  conveying  res  mancipi.  But  the 
edictum  Publicianum  also  provided  a  remedy  in  another  case, 
namely,  when  A  obtains  possession  of  X's  property  without 
X's  consent  but  bond  fide  (i.e.,  honestly  believing  that  he  is 
acquiring  ownership)  and  ex  justa  causa  (i.e.,  by  some  trans- 
action which  was  recognised  by  law  as  a  mode  of  acquiring 
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quiritarian  or  bonitarian  ownership),  e.g.,  X  is  the  owner  of 
land ;  in  his  absence,  Z  takes  possession  of  it  and,  pretending 
to  be  owner,  sells  and  conveys  it  to  A.  X,  of  course,  remains 
owner  until  A  has  become  owner  by  usucapio,  and  A  is 
merely  bond  fide  possessor ;  but  if  A  meantime  loses  posses- 
sion he  can  recover  the  land  or  its  value  from  any  one,  except 
X  the  owner,  by  actio  Publiciana.  Thus  the  bonitarian 
owner  had  a  right  in  rem  enforceable  by  actio  Publiciana 
against  every  one,  including  the  quiritarian  owner ;  whereas 
the  mere  bond  fide  possessor  had  a  right  in  rem  against  every 
one  except  the  quiritarian  owner. 

(2)  Action  by  a  bonorum  possessor  (p.  84). — The  formula 
contained  the  fiction  that  he  was  heres  by  jus  civile  (Gaius, 
iv.,  §  34). 

(3)  Action  by,  or  against,  an  agent. — By  jus  civile  no  one 
could  sue  or  be  sued  on  behalf  of  another  except  a  guardian 
on  behalf   of  his  ward  (p.  60) ;   a  vindex  who  asserted  the 
freedom  of  another  (p.  45) ;  and  in  certain  cases  of  a  public 
character  in  which  a  private  person  could  sue  pro  populo  (on 
behalf   of   the    people).      But    the    praetor's   edict   provided 
formula  to  this  effect :  — 

"If  it  appears  that  A  owes  1,000  sesterces  to  B  condemn 
A  to  pay  the  1,000  sesterces  to  X  "  [Agent  of  B] . 

"If  it  appears  that  A  owes  1,000  sesterces  to  B  condemn 
X  [A's  agent]  to  pay  the  1,000  sesterces  to  B." 

The  agent  was  called  cognitor  if  specially  appointed  in 
solemn  form  for  the  purpose ;  otherwise  he  was  called  a 
procurator  (Gaius,  iv.,  §§  83,  84). 

It  thus  became  practically  possible  to  assign  an  obligatio 
by  appointing  the  assignee  to  be  the  cognitor,  or  procurator, 
of  the  assignor ;  whereas  by  jus  civile  an  obligatio  could  not 
be  assigned  (Gaius,  ii.,  §  38). 
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Example  of  utilis  actio  in  factum.  The  Lex  Aqiiilia 
(p.  39)  enacted  that  if  A  wrongfully  killed  B's  slave,  he 
must  pay  the  greatest  value  of  the  slave  within  a  year 
before  he  was  killed.  But  the  Lex  did  not  apply  unless 
the  killing  was  done  corpore,  i.e.,  by  physical  contact,  e.g., 
striking  him  with  a  club.  So  if  A  placed  a  cup  of  poison 
near  B's  sick  slave,  and  the  slave  drank  it,  mistaking  it  for 
medicine,  A  was  not  liable  under  the  Lex.  But  the  praetor's 
edict  provided  that  a  person  would  be  liable  to  the  penalties 
of  the  lex  if  he  "produced  the  cause  of  death  "  (mortis  causam 
pr<zstare}  so  the  formula  would  run  to  this  effect  :  "  If  it 
appears  that  A  produced  the  cause  of  the  death  of  B;s  slave, 
condemn  him  to  pay  to  B  the  greatest  value  of  the  slave 
within  the  year,"  so  all  'that  the  judex  had  to  decide  was 
whether  A  did  produce  the  cause  of  the  death. 

If  the  prcetor  wished  to  give  effect  to  an  equitable  defence  to 
a  claim  founded  on  jus  civile,  he  did  so  by  permitting  an 
exceptio  (p.  88)  to  be  inserted  in  the  formula,  e.g.,  A  is 
induced  by  B's  fraud  to  promise  to  pay  him  1,000  sesterces 
by  stipulatio.  By  jus  civile  he  is  bound  to  pay,  but  the 
praetor  enabled  him  to  set  up  the  fraud  in  defence  by  the 
exceptio  doli  ;  and  the  formula  ran,  "  If  it  appears  that  A  owes 
B  1,000  sesterces  and  if  it  does  not  appear  that  B  has  been 
guilty  of  fraud,  condemn  A  ". 


SECTION  III.  EDICTA  OF  THE  CURULE 

One  of  the  chief  duties  of  ihtfcediles  was  the  superintendence 
and  regulation  of  markets  ;  and  the  rules  of  private  law  laid 
down  by  the  edicts  of  the  curule  adiles  chieily  related  to 
buying  and  selling,  e.g.,  the  edict  laid  down  (in  effect)  the  rule 
that  if  a  slave  was  sold,  and,  unknown  to  the  purchaser,  the 
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slave  had  some  disease  or  vice  which  affected  the  use  or 
services  of  the  slave,  the  purchaser  had  the  right :  (1)  within 
six  months  of  the  sale,  to  require  the  slave  to  be  taken  back 
by  the  vendor  (redhiberi)  and  the  purchase  money  to  be 
returned,  and  to  enforce  his  rights  by  actio  redhibitoria,  or 
(2)  within  twelve  months,  to  demand  compensation  in  money 
for  the  defect,  and  to  enforce  the  demand  by  actio  cestimatoria 
(or  quanti  minor  is).  A  like  rule  applied  to  the  sale  of 
jumenta  (beasts  of  burden),  and  was  extended  to  pecus 
(cattle  in  general).  The  procedure  was  like  the  formulary 
procedure  of  the  praetors. 

SECTION  IV.  EDICTUM  PROVINCIALE. 

The  governor  of  a  province  was  invested  with  the  same 
imperium  in  the  administration  of  civil  justice  in  his  province 
as  that  of  the  praetors  at  Eome.  And,  like  them,  he  issued 
an  edict  at  the  beginning  of  his  term  of  office  which  was 
founded  on  that  of  his  predecessor.  It  seems  probable  that 
each  edictum  provincials  was  also  more  or  less  founded  on 
those  of  the  praetors  at  Eome,  with  special  rules  dealing  with 
the  special  needs  of  the  particular  province  (Muir.,  p.  242) ; 
and  that  the  praetor  at  Eome  sometimes  adopted  a  rule  from 
the  provincial  edict  (e.g.,  p.  165).  An  important  instance  of  a 
special  law  for  the  provinces  is  that  of  the  land  law.  Land 
in  the  provinces  was  owned  by  the  populus  Romanus,  i.e.,  by 
the  State  (Gaius,  ii.,  §  7) ;  and  private  persons  who  occupied  it 
by  grant  from  the  State  were  called,  technically,  possessors, 
and  their  interest  possessio,  an  interest  not  recognised  by  the 
jus  civile  (p.  83).  Therefore  the  rules  of  jus  civile  as  to 
dominium  and  jura  in  re  aliena,  and  the  procedure  for  pro- 
tecting those  rights  had  no  application  to  provincial  land. 
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But  by  the  provincial  law  possessio  by  grant  from  the  State 
was  recognised  as  a  species  of  ownership,  which  could  be 
transferred  by  traditio  like  other  res  nee  mancipi.  And  if  A 
acquired  possession  of  B's  provincial  land  bona  fide  and  ex 
justa  causa  (p.  90)  and  remained  in  possession  for  ten  years 
inter  presentes  (i.e.,  if  both  lived  in  the  same  province),  or 
twenty  inter  absentes  (if  B  was  in  a  different  province),  A 
became  owner  by  what  was  called  longi  temporis  possessio, 
or  longi  temporis  prcescriptio.  Also  jura  in  re  aliena  were 
recognised,  and  could  be  created  (1)  pactis  et  stipulationibus 
(i.e.,  by  a  formless  agreement  followed  by  a  stipulatio) ;  (2) 
by  A  merely  exercising  the  right  nee  vi  nee  clam  nee  precario 
(p.  84)  for  ten  years  inter  presentes  or  twenty  inter  absentes, 
called  longi  temporis  quasi  possessio ;  (3)  by  will ;  and  (4) 
by  deductio  (p.  28).  And  these  rights  were  protected  by 
interdict  and  formulary  procedure  similar  to  that  in  use  at 
Rome,  e.g.,  the  actio  Publiciana  applied  to  provincial  land 
(Eoby,  i.,  p.  445).  In  some  provincial  districts  the  land  law 
of  Italy  was  made  applicable  by  special  grant  of  jus  Italicum, 
and  in  these  districts  the  land  was  called  pr&dia  Italica,  or 
prcedia  in  Italico  solo  (Gaius,  i.,  §  120;  ii.,  §  31). 

SECTION  V.  CONSOLIDATION  OF  THE  EDICTA  MAGISTKATUUM 
BY  SALVIUS  JULIANUS. 

The  law  laid  down  in  the  edicts  of  the  magistrates  was 
called  jus  honorarium.  The  advantage  of  developing  law  in 
this  manner  was  that  a  new  rule  which  did  not  prove  to  be 
satisfactory  ceased  to  be  law  in  a  year  by  simply  being  omitted 
in  the  new  edict,  whereas  one  that  met  with  general  approval 
would  be  adopted  by  all  succeeding  praetors  and  so  became 
practically  a  permanent  part  of  the  law,  e.g.,  the  edictum 
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Publicianum  (p.  89).  Before  the  end  of  the  Eepublic  a 
large  portion  of  the  edicts  had  acquired  this  permanent  char- 
acter and  so  no  new  magistrate  thought  of  altering  them. 
After  the  establishment  of  the  Principate  (p.  76),  the  powers 
of  the  old  republican  magistrates  were  overshadowed  by  those 
of  the  princeps,  and  the  governors  of  the  provincice  Ccesaris 
(p.  76)  were  now  merely  subordinate  officials,  and  it  seems 
probable  that  but  few  additions  to  the  edicta  magistratuum 
were  made  after  this  period.  By  the  reign  of  Hadrian  (A.D. 
117-138)  the  edicta  perpetua  seem  to  have  been  merely  re- 
issued by  each  new  magistrate  as  a  matter  of  form  and  had 
ceased  to  be  a  means  of  developing  the  law.  In  A.D.  131,.  the 
great  jurist  Salvius  Julianus  became  prcetor  urbanus.  By 
order  of  Hadrian,  he  revised  the  edict  of  the  prcetor  urbanus, 
and  incorporated  with  it  that  of  the  curule  cediles,  and,  it 
seems,  such  portions  of  the  edicts  of  the  prcetor  peregrinus 
and  governors  of  the  provinces  as  differed  from  the  edict  of 
the  prcetor  urbanus  (Muir.,  pp.  289,  290).  When  Salvius 
Julianus  had  completed  his  work  Hadrian  caused  a  senatus 
consultum  to  be  passed  which  seems  to  have  enacted  that 
henceforth  the  magistrates  should  only  issue  this  revised 
edict.  But,  at  any  rate,  they  could  not  now  alter  or  add  to 
the  edict  (Moyle,  p.  50) ;  and  thus  the  edict  of  Salvius  was 
"perpetuum"  in  anew  sense.  It  is  usually  called  edictum 
Julianum  or  edictum  Hadrianum. 

SECTION  VI.  INTERPRETATIO. 

In  the  earliest  times  the  knowledge  of  law  and  of  the 
technical  procedure  for  enforcing  it  was  a  monopoly  of  the 
collegium  pontificum,  and  consequently  the  pontifices  were 
the  only  authoritative  exponents  of  it  (p.  2).  The  magis- 
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trates  who  presided  in  jure  (p.  11)  and  the  members  of  the 
centumviral  court  a,udjudices  who  presided  in  judicio  (p.  12), 
needed  no  legal  training  as  a  qualification  for  the  discharge  of 
their  duties,  and  it  was  a  mere  accident  if  the  citizen  ap- 
pointed to  those  posts  was  a  member  of  the  collegium  pon- 
tificum.  Consequently  not  only  litigants  but  also  magistrates 
and  judices  constantly  needed  the  assistance  of  the  pontifices. 
In  theory  the  latter  were  merely  legal  advisers — no  one  was 
bound  to  follow  the  advice  given — but  in  practice  their  advice 
was  followed  as  a  matter  of  course.  On  a  number  of  points 
the  XII.  Tables  laid  down  the  law  in  writing  and  made  these 
portions  of  it  public ;  and  so,  to  this  extent,  the  monopoly  of 
the  pontifices  was  restricted.  But  (1)  the  XII.  Tables  did 
not  (apparently)  deal  with  the  technicalities  of  legis  actio  pro- 
cedure, and  so  the  pontifices  had  still  to  be  consulted  as  to 
the  form  of  words  to  be  used  in  jure  even  when  the  right  to 
be  enforced  was  one  defined  by  the  Tables  (Muir.,  p.  246), 
e.g.,  to  recover  the  penalty  for  cutting  trees  (p.  38).  (2)  The 
exact  meaning  of  the  words  used  in  the  XII.  Tables  was  not 
always  clear;  e.g.,  si  pater  filium  ter  venum  duuit — what  was 
the  effect  of  one  sale  of  a  /ilia  ?  (p.  45).  (3)  Some  portion,  at 
least,  of  the  old  customary  law  was  not  embodied  in  the  XII. 
Tables ;  and  new  customs  would  grow  up,  and  the  question 
would  arise  as  to  how  far  these  could  be  recognised  as  part 
of  the  jus.  Thus  the  influence  of  the  pontifices  as  interpreters 
of  the  law  was  not  materially  diminished  by  the  publication 
of  the  XII.  Tables ;  and  the  college  seems  to  have  annually 
appointed  one  of  its  members  to  act  as  legal  adviser  to 
private  persons  and  officials.  Their  interpretation  of  what 
was  law,  carried  into  effect  by  the  decisions  of  the  centum- 
viral  court  and  judices,  operated  as  a  most  important  factor  in 
the  development  of  the  jus.  Emancipatio  (p.  46),  adoptio  im~ 
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perio  magistrates  (p.  46),  tutela  legitima  of  patroni  and 
parentes  (p.  58),  are  all  examples  of  the  results  of  their 
interpretation  of  the  XII.  Tables  ;  examples  of  interpretation 
of  the  Lex  Aquilia  will  be  found  on  p.  232;  the  recognition 
of  nomina  transcripticia  (p.  35),  and  (possibly)  of  stipu- 
latio  (p.  34)  and  the  formless  contract  mutuum,  as  sources 
of  obligatio,  were  the  result  of  the  interpretation  of  new 
customs.  Mutuum  was  a  loan  for  consumption,  and  the 
obligatio  to  return  an  equivalent  arose  from  the  moment  the 
thing  lent  was  handed  over ;  money  so  lent  was  probably  in- 
terpreted as  being  pecunia  certa  credita  within  the  Lex  Silia 
(p.  15)  and  other  certain  things  as  coming  within  the  Lex 
Calpurnia  and  so  could  be  recovered  by  the  legis  actio  called 
condictio  (p.  16 ;  cf.  Muir.,  p.  269,  and  infra,  p.  195). 

In  B.C.  304  Cnaeus  Flavius,  the  secretary  of  a  pontifex 
named  Appius  Claudius,  published  a  collection  of  forms  of 
legis  actiones  and  a  calendar  of  dies  fasti  and  nefasti  which 
his  master  had  compiled,  and  it  was  called  jus  Flavianum. 
In  B.C.  300  the  Lex  Ogulnia  threw  open  the  collegium  ponti- 
ficum  to  plebeians ;  and  about  B.C.  254  Tiberius  Corun- 
canius,  the  first  plebeian  pontifex  maximus,  began  the 
practice  of  expounding  the  law  publicly  to  all  who  wished 
to  acquire  a  knowledge  of  it.  And  in  B.C.  204  Sextus  Julius 
Paetus  published  a  compilation,  called  jus  ^Elianum,  contain- 
ing the  XII.  Tables  and  their  interpretation,  forms  of  action, 
and  legal  transactions.  "It  represents  the  first  attempt  to  set 
forth  the  pontifical  jus  civile  in  a  literary  form,  in  the  form, 
it  is  true,  of  merely  explanatory  or  exegetic  notes,  but  never- 
theless a  book,  the  first  book  dealing  with  law"  (Sohm, 
p.  93).  Any  one  had  now  the  means  of  learning  law  without 
being  a  member  of  the  collegium  pontificum,  and  so  there 
grew  up  a  class  of  professional  lawyers  called  jurisprudentes, 

1 


98  INTERPRETATIO. 

the  weight  of  whose  opinions  depended  entirely  upon  the 
reputation  for  legal  knowledge  which  they  had  acquired. 
Interpretatio  had  ceased  to  be  the  exclusive  privilege  of  the 
pontifices. 

Towards  the  end  of  the  second  century  B.C.  Greek  literature 
had  become  a  fashionable  study  at  Rome,  and  from  the  Stoic 
philosophy  the  Roman  jurists  learned  to  deal  with  law  scienti- 
fically, i.e.,  to  seek  out  the  legal  principles  which  underlay  the 
concrete  facts  of  each  case  and  to  attempt  to  arrange  them  in 
logical  order.     The  chief  of  the  literary  jurists  of  the  Republic 
was  Quintus  Mucius  Scasvola  (consul,  B.C.  95)  who  seems  to 
have  been  the  first  to  write  a  scientific  treatise  on  law.     It 
consisted    of   a    work   on   the  jus  civile   in   eighteen   books, 
arranged    according  to  the   subject-matter    with   which  the 
rules  of  law  were  concerned;  and  was  the  first  attempt  to 
determine  in  clear  outline   the   nature   of  the  various  legal 
institutions — tutela,  testamentum,  etc.     It  formed  the  founda- 
tion of  the  later  scientific  legal  literature  (Sohm,  p.  94).     At 
the    establishment    of   the    Principate     Augustus   began    the 
practice,  which  was  followed  by  his  successors,  of  granting, 
as  a  favour,  to  eminent  jurists  the  jus  respondendi  ex  auctori- 
tate  principis,  i.e.,  power  to  give  legal  opinions  by  authority 
of  the  princeps.     Such  responsa  had  to   be   in   writing  and 
under  seal  (as  a  precaution  against  forgery)  and  were  then 
binding  on  the  magistrates  and  judices.     Thus,  although  the 
responsa  were  regarded  as  merely  interpretations  of  the  law, 
yet  they  had  in  fact  the  force  of  law ;  and  it  was  in  this  im- 
portant respect  that  the  responsa  of  these  "patented  jurists," 
as  they  have  been  called,  (Muir.,  p.   291)   differed  from  the 
opinions  of  jurists  who  had  not  the  privilege  of  jus  respon- 
dendi.    The  patented  jurists  became  known  as  juris  auctores 
and  their  opinions  as  responsa  prudentium. 
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At  first  response/,  prudentium  only  had  the  force  of  law  in 
the  particular  cases  on  which  the  juris  auctor  had  been  con- 
sulted ;  but  later  the  collections  of  responsa  published  by  juris 
auctores  were  regarded  as  having  the  force  of  law  in  cases 
where  the  same  point  arose ;  and,  later  still,  their  treatises 
and  commentaries  could  be  quoted  as  equally  authoritative 
statements  of  the  law — possibly  the  authority  of  these  writ- 
ings was  expressly  sanctioned  by  the  rescript  of  Hadrian, 
quoted  by  Gaius,  i.,  §  7  (see  further,  p.  106  ;  Sohm,  p.  97). 
Responsa  prudentium  in  this  wide  sense  (i.e.,  including 
juristic  literature)  were  the  chief  agency  whereby  a  scientific 
system  of  law  was  gradually  built  up.  And  in  the  process  of 
expounding  the  old  law  they  were  able  to  infuse  into  the  legal 
system  many  equitable  principles  derived  from  what  was 
called  the  Lex  natures  or  jus  naturale,  the  law  laid  down  by 
naturalis  ratio — the  ideal  law  of  the  Stoic  philosophy  (p.  98). 
The  jurists  seem  to  have  used  naturalis  ratio  as  meaning  the 
reason  inherent  in  human  beings  and  which  therefore  governed, 
or  ought  to  have  governed,  their  conduct  to  one  another. 
When  tested  by  this  standard,  those  rules  of  the  positive  law 
of  Eome  which  were  common  to  Koman  citizens  and  foreigners 
were  found  to  be  in  accordance  with  the  jus  naturale,  and 
consequently  jus  gentium  and  jus  naturale  were  often  used 
as  synonymous  terms — Gaius  always  uses  them  in  this  sense. 
But  occasionally  jus  naturale  is  used  in  its  ideal  sense,  and, 
with  regard  to  slavery,  as  opposed  to  jus  gentium,  e.g.,  the  jurist 
Florentinus  (soon  after  the  time  of  Gaius)  writes,  "  servitus 
est  constitutio  juris  gentium  qua  quis  dominio  alieno  contra 
naturam  subjicitur  "  (slavery  is  an  institution  of  jus  gentium 
by  which  a  man  may  be  subjected  to  the  ownership  of  another, 
contrary  to  nature) ;  and  the  jurist  Ulpian  (who  flour- 
ished just  after  the  time  of  Gaius)  says,  "  quod  attinet  ad  jus 
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civile,  servi  pro  nidlis  habentur,  non  tamen  et  jure  naturali ; 
quia  quod  ad  jus  naturale  attinet,  omnes  homines  cequales 
sunt "  (as  regards  jus  civile,  slaves  have  no  rights,  but  this 
is  not  so  by  jus  naturale ;  for  as  regards  jus  naturale  all  men 
are  equal).  Jus  naturale,  regarded  in  this  ideal  sense,  was  the 
standard  to  which,  it  was  thought,  positive  law  ought  to 
approximate,  and  so  it  had  an  important  indirect  influence 
upon  the  development  of  law,  e.g.,  by  the  jus  gentium  the 
status  of  a  child,  not  born  in  lawful  wedlock,  followed  that 
of  the  mother  at  the  date  of  birth  (p.  113) ;  so  if  the  mother 
had  been  free  at  the  date  of  conception  but  was  a  slave  at  the 
time  of  the  child's  birth,  the  child  was  born  a  slave.  But  in 
the  time  of  Gaius  the  jurists  had,  by  interpreting  this  law  in 
favour  of  liberty,  laid  down  the  rule  that  if  the  mother  was 
free  at  the  date  of  conception,  or  at  any  interval  between  that 
date  and  birth,  the  child  was  born  free  (p.  113;  Poste,  p.  59V 
And  the  laws  mitigating  the  condition  of  slaves  (p.  114)  may 
be  attributed  to  the  same  influence. 

In  the  time  of  Augustus,  disputes  between  two  patented 
jurists  named  Labeo  and  Capito  led  to  the  formation  of  two 
schools  of  jurists.  Labeo  was  a  strong  republican,  Capito  a 
firm  supporter  of  the  Principate,  but  their  political  views  do 
not  seem  to  have  influenced  the  legal  controversies  of  the 
two  schools.  The  followers  of  Capito  were  called  Sabinians, 
from  his  disciple  Sabinus ;  but  sometimes  Cassiani,  from 
another  disciple  Cassius.  Those  of  Labeo  were  called  Pro- 
culians,  from  his  disciple  Proculus,  leader  of  the  sect  in  the 
reign  of  Nero  (A.D.  54-68),  (Muir.,  p.  297).  Instances  of 
their  disputes  are  given  in  Gaius,  i.,  §  196 ;  ii.,  §$  15,  37,  79 ; 
in.,  §§  98,  103,  140,  141,  167a,  168,  178. 
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SECTION  VII.  CONSTITUTIONES  PBINCIPIS. 

The  princeps,  by  virtue  of  the  powers  vested  in  him  by 
the  Lex  Regia  (p.  77),  developed  the  law  by  means  of  Man- 
data,  Decreta,  Rescripta,  and  Edicta,  all  of  which  were 
called,  collectively,  "  constitutions  principis". 

1.  Mandata. — -Were  instructions  given  by  the  princeps  to 
the  officials  employed  by  him  in  the  administration  of  the 
provincice  Ccesaris,  and  other  departments  specially  assigned 
to  him  (p.  76).     The  mandatum  only  applied  to  the  adminis- 
tration of  the  individual  official  to  whom  it  was  addressed ;  but 
certain  portions  were  often  regularly  inserted  in  the  mandata 
to  successive  holders  of  the  office  and  so  a  general  rule  of 
law  was  established.     Mandata  had  no  legal  force  after  the 
death  of  the  princeps  who  issued  them  unless  adopted  by  his 
successor. 

2,  3.  Decreta  and  Rescripta. — As  pontifex  maximus  the 
princeps  was  chief  of  the  old  official  interpreters  of  the  law ; 
his  imperium  gave  him   supreme   judicial  power  over   the 
whole  Empire ;    and  his  tribunicia  potestas  enabled  him  to 
veto  the  proceedings  in  any  of  the  law  courts.     He  thus  had 
complete  control  over  the  interpretation  and  the  enforcement 
of  the  law. 

(1)  As  judge,  he  had  the  jurisdiction  of  a  final  court  of 
appeal,  as  well  as  of  a  court  of  first  instance,  and  in  either 
case  his  decretum  (judicial  decision)   had  the  force   of  law, 
not  only  in  the  particular  case,  but  also  in  all  subsequent 
cases  when  the    same    point   arose,    unless   limited    to    the 
particular  case,   i.e.,  the  decretum  was  a  constitutio  gener- 
alis  unless  so  expressed   as  to   be  a  constitutio  personalis. 

(2)  As  interpreter  of  the  law,  he  issued  rescripta  (written 
legal  opinions)  on  difficult  points  submitted  to  him  by  magis- 
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trates  and  (in  and  after  the  reign  of  Hadrian)  by  private 
persons.  Such  rescripta  had  the  force  of  law  and  the  effect 
of  constitutiones  generates  unless  so  expressed  as  to  be  con- 
stitutiones personates. 

If  the  rescript  took  the  form  of  a  note  subscribed  on  the 
written  enquiry  it  was  called  subscriptio  or  adnotatio ; 
if  it  formed  a  separate  document,  it  was  called  epistola. 

4.  Edicta. — The  imperium  of  the  princeps  gave  him  the 
same  jus  edicendi  (right  to  issue  edicts,  or  orders)  as  had 
been  possessed  by  the  republican  magistrates,  but  it  differed 
in  duration  and  scope ;  for  the  princeps  had  imperium  for 
life  and  could  exercise  it  over  the  whole  Empire. 

Augustus  and  succeeding  principes  were  in  the  habit  of 
consulting  leading  jurists  before  issuing  their  constitutiones, 
and  employed  them  to  draft  the  documents.  Hadrian  (A.D. 
117-138)  established  a  regular  Council  of  State,  concilium 
principis,  which  was  kept  up  by  his  successors  and  in 
which  proposed  constitutiones  were  discussed  and  drafted. 
Members  of  the  Council  were  called  Consiliarii  Augusti,  and 
amongst  their  number  were  always  included  the  leading 
jurists  of  the  day.  Thus  the  jurists  exercised  a  most  im- 
portant indirect  influence  over  the  development  of  the  law 
by  constitutiones  principis  (cf.  Muir.,  p.  293  et  seq. ;  Sohm, 
p.  109  et  seq.). 


PART  II. 

SUMMARY  OF  THE  INSTITUTES  OF 
GAIUS,  BOOKS  I,  II.  TO  §  96,  AND 
III.  §  88  TO  END. 

NOTHING  is  known  of  the  personal  history  of  Gaius  ;  we  do 
not  even  know  his  full  name.  He  seems  to  have  gained  a 
reputation  as  a  teacher  of  law  and  theoretical  jurist  rather 
than  as  a  practitioner,  and  it  is  "  all  but  certain  that  he  had 
not  ihe  jus  respondendi"  (Muir.,  p.  301).  His  famous  work 
was  his  Institutionum  Commentarii  quattuor,  known  to  us  as 
The  Institutes  of  Gaius,  an  elementary  text-book  for  law 
students.  From  the  internal  evidence  of  his  works,  it  appears 
that  he  nourished  under  Hadrian  (A.D.  117-138),  Antoninus 
Pius  (A.D.  138-161),  and  Marcus  Aurelius  Antoninus  (A.D. 
161-180),  and  that  he  lived  until  the  reign  of  Commodus 
(A.D.  180-193),  (Poste,  p.  liv.).  He  identified  himself  with  the 
Sabinian  school  of  jurists  (e.g.,  i.,  §  196). 

In  the  following  pages  the  arrangement  adopted  by  Gaius 
is  followed  as  closely  as  possible,  but  scattered  paragraphs 
bearing  on  the  same  point  are  collected  under  one  head. 
The  notes  explaining  or  supplementing  the  summary  are 
enclosed  in  square  brackets  [  ]  ;  (§)  refers  to  the  text  of 
Gaius. 

(103) 


BOOK  I. 
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INTRODUCTION    AND    JUS    QUOD   AD   PEBSONAS 

PEBTINET. 

INTRODUCTION. 

I.  JUS  CIVILE  AND  JUS  GENTIUM. 

ALL  peoples  who  are  under  the  government  of  laws  and 
customs  make  use  (1)  partly  of  laws  which  each  has  estab- 
lished for  itself  and  which  are  called  jus  civile,  i.e.,  laws  peculiar 
as  it  were,  to  that  State,  and  (2)  partly  of  laws  which  natural 
reason  (naturalis  ratio)  has  established  amongst  all  mankind 
and,  being  observed  by  all  peoples,  are  called  jus  gentium. 
Accordingly  the  populus  Bomanus  is  partly  governed  by  jus 
civile  and  partly  by  jus  gentium  (§  1). 

[Jus  civile,  see  p.  79  ;  jus  gentium,  see  p.  81. 

Naturalis  ratio. — Here  Gaius  identifies  jus  gentium  with 
jus  nature  (or  lex  natures t  or  jus  naturale,  as  it  is  also 
called),  derived  by  the  jurists  from  the  Stoic  philosophy,  see 
p.  99.] 

II.  THE  SOURCES  OF  ROMAN  LAW. 

The  laws  of  the  Roman  people  are  established  by : — 
1.  Leges. — A  lex  is  what  the  populus  orders  and  enacts 
(§§  2,  3).       [Originally  leges  were  enactments  of  the  comitia 
curiata,  the  patrician  assembly  by  curia ;  later  those  of  the 

(104) 
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comitia  centiiriata,  composed  of  both  patricians  and  plebeians 
(pp.  2,  67).] 

2.  Plebiscite — A  plebiscitum  is  what  the  plebeians  order 
and  enact.      Populus  means  all  cives,   both  patricians  and 
plebeians ;  plebs  means  cives  who  are  not  patricians.     Hence 
patricians  formerly  maintained  that  plebiscita  were  not  bind- 
ing upon  them;  but  the  Lex  Hortensia    [B.C.  287]    provided 
that  plebiscita  should  bind  the  whole  people  ($  3). 

[See  p.  70.  No  plebiscitum  seems  to  have  been  passed 
after  the  reign  of  Tiberius,  A.D.  14-37.] 

3.  Senatusconsulta. — A  Sc.  is  what  the  senate  orders  and 
enacts,  and  it  has  the    force   of   a    lex,   although   this  was 
formerly  questioned  ($  4). 

[See  pp.  73-75] . 

4.  Cons  tit utiones  principum. — A    constitutio  principis    is 
what  the  emperor  establishes  by  decretum,  edictum  or  epis- 
tola.     Nor  has  there  ever  been  any  doubt  that  it  has  the 
force  of  a  lex,  for  the  emperor  himself  acquires  his  imperium 
by  lex  (§  5). 

[See  p.  101 ;  Lex  Regia,  p.  77.  Gaius  does  not  mention 
mandata,  possibly  because  few  changes  in  private  law  were 
made  by  that  kind  of  constitutio.  Examples  of  constitutions 
will  be  found  in  Gaius,  i.,  §§  7,  32c,  53,  102.] 

5.  Edicta  eorum  qui  jus  edicendi  habent. — The  magistrates 
of  the  populus  Romanus  have  the  jus  edicendi.     It  is  most 
fully  exercised  in  the  edicts  of   the   two   praetors,  tirbanus 
and  peregrinus,  whose  jurisdiction  in  the  provinces  is  exer- 
cised by  the  governors  (presides) ;  also  in  the  edicts  of  the 
curule  aediles,  whose  jurisdiction  in  the  provinces  of  the  popu- 
lus Romanus  is  exercised  by  quaestors.     No  quaestors  are  sent 
to  the  imperial  provinces  so  the  aediles'  edicts  are  not  published 
in  those  provinces  (§  6). 
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[Prcetor  urbanus,  see  p.  79,  prcetor  peregrinus,  see  p.  82, 
cediles  curules,  see  p.  70.  For  edicta  generally  see  p.  79,  et  seq. 

In  the  time  of  Gains  no  neiv  law  could  be  made  by  the  edicts 
of  the  magistrates,  who  could  only  re-issue,  pro  forma,  theedic- 
tum  Julianum,  the  consolidation  of  the  former  edicts  made 
by  Salvius  Julianus  by  order  of  Hadrian  (see  p.  94). 

For  provinces  of  the  people  and  of  the  emperor,  see  p.  76. 
The  governors  of  the  provinces  of  the  people  were  proconsuls 
whose  chief  subordinates  were  legati,  kind  of  deputies,  and 
quaestors,  who  had  similar  functions  to  those  of  the  aediles  at 
Borne.  The  governors  of  the  imperial  provinces  were  usually 
called  legati  Casaris ;  they  and  their  subordinates  were  all 
imperial  officials.] 

6.  Eesrjonsa  prudentium. — Are  the  opinions  and  decisions 
of  those  who  are  authorised  to  lay  down  the  law.  If  the 
decision  of  all  agree  they  have  the  force  of  a  lex ;  but  if  they 
differ  the  judex  is  at  liberty  to  adopt  whichever  opinion  he 
pleases.  And  this  is  declared  by  a  rescript  of  the  late  Em- 
peror Hadrian  (§  7). 

[Responsa  prudentium,  see  pp.  98,  99 ;  as  to  inter pretatio, 
p.  95 ;  as  to  jus  respondendi,  p.  98. 

The  exact  effect  of  this  rescript  of  Hadrian  is  matter  of 
doubt.  What  is  meant  by  "omnium  .  .  .  sententia  "  ?  The 
words  may  mean  : — 

(1)  The  opinions  of  all  living  patented  jurists  who  were 
consulted  on  the  point  at  issue.  Professor  Muirhead  adopted 
this  view  and  thought  that  the  rescript  required  all  the  living 
patented  jurists  (whose  number  would  be  small)  to  be  con- 
sulted by  the  judex. 

Or  (2)  The  opinions  of  all  living  patented  jurists  who  were 
consulted  on  the  point,  and  also  all  previous  opinions  given  by 
patented  jurists  in  cases  involving  the  same  point.  Collec- 
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tions  of  opinions  already  given  were  made  and  published  by 
patented  jurists  and  these  publications  could  be  quoted.  This 
is  Savigny's  view. 

Or  (3)  Not  only  the  opinions  of  living  jurists  and  collections 
of  responsa,  but  also  all  opinions  on  the  point  found  in  the 
legal  treatises  of  patented  jurists,  see  p.  99.  This  seems  the 
most  probable  meaning.  The  rescript  seems  to  have  expressly 
recognised  the  authority  of  juristic  literature.  Sohm,  p. 
97.] 

III.  DIVISION  OF  OMNE  JUS. 

The  law  as  a  whole  relates  either  (1)  to  persona  (per- 
sons) ;  or  (2)  to  res  (things) ;  or  (3)  to  actiones  (actions, 
i.e.,  judicial  proceedings)  (§  9). 

[The  rest  of  Book  I.  professes  to  deal  with  "persons," 
Books  II.  and  III.  with  ''things,"  and  Book  IV.  with 
"actions".] 

JUS  QUOD  AD  PERSONAS  PERTlNET. 

[Persona,  in  the  strict  legal  sense  of  the  term,  signified 
a  being  who  had  capacity  for  legal  rights  and  duties.  This 
capacity  was  often  expressed  by  the  word  caput.  Hence  a 
slave  was  not  a  persona;  or,  in  other  words,  a  slave  had 
no  caput.  But  persona  was  sometimes  used  in  a  popular 
sense  (like  our  word  "person"),  signifying  a  human  being, 
and  in  this  sense  a  slave  was  a  persona,  e.g.,  §  48.] 

FIRST     DIVISION     OF     PERSONS. 

All  men  are  either  (1)  liberi — freemen ;  or  (2)  servi — 
slaves  (§  9).  Freemen  are  divided  into  (1)  ingenui,  i.e.,  free 
from  birth ;  and  (2)  liber tini,  i.e.,  those  who  have  become 
free  by  manumission  from  lawful  slavery  (§§  10,  11). 
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[Manumission  and  its  effects  at  the  end  of  the  Kepublic. 
I.  MODES  OF  MANUMISSION. 

Three  modes  were  recognised  by  the  jus  civile,  and  so  were 
called  justce  ac  legitima  manumissiones  (§  17),  or  solennes ; 
some  other  modes  were  recognised,  to  a  certain  extent,  by 
the  praetor,  and  were  called  manumissiones  minus  solennes. 

1.  Manumissiones  solennes. 

(1)  Vindicta  (p.  45). — This  was  originally  a  collusive  action  ; 
e.g.,  A  wishes  to  manumit  his  slave  B.     He  gets  his  friend  C 
to  sue  him  by  sacramentum  asserting  that  B  is  really  a  free- 
man.    The  parties  appear  before  the  praetor.     C  asserts  that 
B  is  a  freeman  and  at  the  same  time  touches  him  with  a 
vindicta  (staff  or   rod).      A   admits   the   claim    or   remains 
silent,  and  the  praetor  declares  that  B  is  a  freeman.     C  was 
called   vindex  or   adsertor   libertatis ;    and   the    proceeding 
was  called  vindicta  from  the  use  of  the  staff  as  part  of  the 
proceedings.      Before  the  end  of  the  Republic  the  part  of 
vindex  was  played  by  one  of  the  praetor's  lictors,  and  was 
dropped  altogether  under  the  Empire  ;   and  vindicta  became 
an  informal  ceremony  only  requiring  the  master  to  declare 
his  intention  to  manumit  and  the  praetor  to  declare  the  slave 
free — and  this  could  be  done  at  any  time,  e.g.,  as  the  praetor 
was  on  his  way  to  the  baths  (§  20). 

(2)  Censu. — The   slave's    name   was    enrolled    with    the 
master's  consent,  on  the  censor's  list  when  that  official  held 
the  census.     No  census  was  held  from  A.D.  74  till  A.D.  249 
and  that  was  the  last  held.     So  in  Gaius'  time  manumissio 
censu  did  not  actually  take  place. 

(3)  Testamento. — When  the  master  gave  liberty  to  a  slave 
by  the  provisions  of  his  will. 
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2.  Manumissiones  minus  solennes. 

When  the  master  attempted  to  manumit  in  any  other  way, 
e.g.,  inter  amicos,  by  declaring  the  slave  free  in  the  pres- 
ence of  friends ;  per  epistolam,  declaring  him  free  by  letter ; 
per  mensam,  by  inviting  him  to  sit  at  table  with  his  master. 
The  slave  remained  a  slave  in  the  eye  of  the  law,  but  in 
the  above,  and.  some  other  cases,  the  praetor  protected  the 
slave  in  the  actual  enjoyment  of  liberty  and  so  he  was  said 
in  libertate  esse. 

II.  EFFECT  OF  MANUMISSION. 

1.  The  slave,  on  manumission,  became  a  civ  is  Eomanus 
provided  :— 

(1)  The  form  was  vindicta,  censu,  or  testamento  ;  and 

(2)  The  nianumitter  was  dominus  ex  j)leno  jure  Quiritium 
(i.e.,  not  merely  bare  quiritarian  owner  (p.  90)),  or,  if  dominus 
ex  nudo  jure  Quiritium  (bare  quiritian  owner),  the  bonitarian 
owner  concurred  in  the  manumission. 

2.  The  slave  remained  a  slave,  but  by  manumission  was 
in  libertate  if  (1)  the  bonitarian    owner  alone   manumitted 
him  vindicta,  censu,  or  testamento ;    (2)  the  full  quiritarian 
owner  or  the  bare  quiritarian  owner  with  the  concurrence  of 
the  bonitarian  owner,  or  the  bonitarian  owner  alone,  manu- 
mitted him  by  manumissio  minus  solennis. 

3.  The    manumitter    became   pair  onus    (patron)    of    the 
freedman,  but  if   he    had    been  subject  to   quiritarian  and 
bonitarian  ownership,  the  former  bonitarian  owner  had  the 
rights  of  patron  (p.  144)  by  the  praetorian  law  although  by  jus 
civile  the  former  quiritarian  owner  was  patron  (§  35).] 
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LIBERTINI. 
\         I.  CLASSES  OF  FREEDMEN. 

Freedmen  are  divided  into  three  classes  (1)  Cives  Bomani, 
(2)  Latini  [Juniani] ,  (3)  Dediticii.  The  last  we  will  take 
first  (§  12). 

1.  Dediticii. — Created  by  Lex  ^Elia  Sentia  [A.D.  4] ,  which 
provided  that  slaves  who  had  been  (1)  punished  by  chains  or 
branding ;  (2)  convicted  of  an  offence  by  torture ;  (3)  given 
up  to  fight  in  the  arena  or  to  be  trained  as  gladiators,  should 
become  on  manumission  peregrini  dediticii,  i.e.,  they  had  the 
status  of  enemies  who  had  surrendered  at  discretion  (p.  73, 
§§  13,  14).     As  peregrini  they  had  not  commercium  (p.  65), 
and  so  could  not  make  nor  take  under  a  will  (§  25) ;  and,  as 
persons  of  bad  character,  the  Lex  placed  them  under  the 
following  special  disabilities  :— 

(1)  They  could  not  live  within  100  miles  of  Eome,  on  pain 
of  being  sold  by  the  State  as  slaves,  and  on  the  express  con- 
dition that  the  purchaser  should  not  employ  them  within 
100  miles  of  Eome  nor  manumit  them ;  if  he  manumitted 
them,  they  became  slaves  of  the  State  (§  27). 

(2)  They   could   never   become    cives,   nor    even    Latini 

(§§  16,  26). 

[(3)  At  -their  death,  their  patron  took  all  their  property.] 

2.  Latini  Juniani. — Created  by  the  Lex  Junia  Norbana 
[A.D.  19]  which  conferred  on  informally  manumitted  slaves 
the  status  of  Latini    [i.e.,  they  had  commercium  but  not  jus 
honor um,  jus  suffragii,  HOY  jus  connubii  (p.  65)],  but  subject 
to  the  following  special  disabilities  (§  22)  :— 

(1)  They  could  not  make  a  will  (§  23). 

(2)  They  could  not  take  under  a  will  [unless  they  became 
cives  within  100  days]    except   by  way   of  fideicommissum 
(a  trust)  (§§  23,  24). 
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[(3)  At  death,  all  their  property  went  to  their  patron,  like 
the  peculium  of  a  slave.] 

The  slave  was  informally  manumitted  and  so  became  a 
Latinus  Junianus  : — 

(i.)  In  all  cases  in  which  he  would  have  been  in  liber- 
tate  under  the  old  law  (§  17,  see  p.  109). 

(ii.)  By  the  Lex  Mlia  Sentia,  if  he  was  under  thirty  years 
of  age,  unless  manumitted  vindicta  after  adequate  reason 
for  the  manumission  had  been  proved  before  a  council  con- 
sisting (a)  at  Eome  of  five  senators  and  five  knights,  (b)  in  the 
provinces,  of  twenty  recuperatores  all  Eoman  citizens  above 
the  age  of  puberty  (§§  18,  19,  20).  [For  one  exception,  see 
p.  115.] 

3.  Gives  Eomani. — In  order  that  the  slave  on  manumission 
should  become  a  civis  Romanus,  it  was  essential  that  (1)  the 
form  should  be  vindicta,  censu  or  testamento,  (2)  the  manu- 
mitter  should  be  full  quiritarian  owner,  or  bare  quiritarian 
owner  acting  with  the  concurrence  of  the  bonitarian  owner. 
In  addition  to  this,  the  Lex  dSlia  Sentia  provided  (a)  that  if  the 
master  was  under  twenty,  or  the  slave  under  thirty,  the  form 
must  be  vindicta  and  adequate  cause  must  be  proved  before 
the  council,  (b)  that  slaves  of  bad  character  became  on  manu- 
mission dediticii  (§§  16,  17).  [For  one  exception,  seep.  115.] 

II.  How  LATINI  BECAME  GIVES  EOMANI. 

Latini  may  attain  Eoman  citizenship  in  many  ways 
(S  28). 

1.  Anniculi  probatio. — By  the  Lex  dElia  S.entia,  if  a  Latinus 
Junianus  married  a  civis  Romana,  or  a  Latina,  or  a  Latina 
Juniana  and  had  the  fact  attested  by  seven  cives  Eomani 
p liber es,  and  a  child  of  the  marriage  lived  to  be  a  year  old, 
the  Latinus  could  go  before  the  praetor  (or  in  the  provinces 
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the  governor)  and  prove  these  facts,  and  upon  the  praetor 
declaring  that  they  were  true,  the  Latinus,  and  his  wife  and 
child  (if  not  already  cives),  became  cives  (§§  29,  32&).  If  he 
married  a  civis  Eomana  the  child  was,  by  a  Sc.  of  Hadrian, 
a  civis  from  birth  and  so  only  the  father  became  a  civis  (§  30). 
If  the  father  died  before  the  child  had  completed  its  first 
year,  the  mother,  or  if  she  were  also  dead,  the  child  by  its 
tutor  (guardian)  could  prove  the  facts  (if  necessary)  ($  32). 
The  Lex  ^lia  Sentia  conferred  the  above  privilege  only  on 
Latini  who  were  under  thirty  when  manumitted  ;  but  a  Sc.  of 
the  consuls  Pegasus  and  Pusio  passed  in  the  reign  of  Vespasian 
[A.D.  70-79] ,  extended  it  to  all  Latini  Juniani  (§  31). 

2.  If  a  Latinus  served  six  years  in  the  night  watch  at 
Rome  [Lex  Visellia,  probably  A.D.  24] .     This  was  reduced  to 
three  years  by  a  Sc.  (§  32). 

3.  If  a  Latinus  built  a  ship  to  carry  10,000  pecks  or  more 
and  imported  corn  to  Rome  for  six  years.     Edict  of  Claudius 
[A.D.  41-54]  (§  32c). 

4.  If  a  Latinus  was  worth  200,000  sesterces  or  more  and 
spent  half  in  building  a  house  at  Rome.     Enacted  by  Nero 
[A.D.  54-68]  (§  33)  [sestertius  =  &  fraction  less  than  2d.] . 

5.  If  a  Latinus  worked  a  mill  in  Rome  for  three  years, 
grinding  daily  not  less  than  100  pecks  of   corn.      Enacted 
by  Trajan  [A.D.  98-117]  (§  34). 

6.  If  a  Latinus  was  made  a  civis  by  imperial  grant  (§  34a). 

7.  Iteratio. — If  a  Latinus  did  not  become  a  civis  by  reason 
of  some  irregularity  in  his  manumission,  he  became  civis  by 
a  second  regular  manumission,  e.g.,  if  only  manumitted  by 
his  bonitarian  owner,  a  second  one  vindicta,  censu  or  testa- 
mento  by  the  bare  quiritarian  owner  (§  35). 

8.  If   a   Latinus  served  as  magistrate  in  a  Latin  colony 
(SS  95,  96). 
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9.  Error  is  causa  probatio. — If  a  Latinus,  by  justifiable  mis- 
take, had  failed  to  marry  in  accordance  with  the  Lex  JE>lia 
Sentia,  e.g.,  married  a  peregrina  in  mistake  for  a  Latina ;  it 
was  enacted  by  a  Sc.  [probably  of  Hadrian]  that  on  a  child 
attaining  a  year,  and  on  proof  of  the  mistake  (erroris  causa 
probatio),  the  Latinus,  his  wife  (unless  she  was  a  dediticia) 
and  child  became  cives  (§  67  et  seq.). 

SECOND  DIVISION  OF  PEESONS. 
Some  persons  are  sui  juris  [i.e.,  their  own  masters] ,  others 
are  persona  alieno  juri  subjects  [subject  to  the  power  of 
another  person] .  Of  the  latter,  some  are  in  potestate,  others 
in  manu  and  others  in  mancipio  (§  49).  By  ascertaining 
who  are  subject  to  the  power  of  another  we  shall  discover 
who  are  sui  juris  (§  50). 

(A)  PERSONS  IN  POTESTATE. 
Are  I.  Servi,  II.  Liberi  (children  and  other  descendants) 

(§§  51,  52,  55). 

I.  SERVI. 

Slaves  are  in  the  power,  of  their  owners,  a  power  recog- 
nised by  jus  gentium,  for,  amongst  all  nations,  the  owner  has 
power  of  life  and  death  over  his  slaves,  and  whatever  they 
acquire  is  acquired  for  him  (§  52). 

1.  What  Human  Beings  were  Slaves. —  [A  human  being 
might  be  a  slave  by  birth ;  or  become  one  by  loss  of  libertas.] 

(1)  Slaves  by  birth. — By  jus  gentium,  if  the  mother  was 
a  slave  at  the  child's  birth,  the  child  was  a  slave  (§  82). 
[But  it  was  laid  down  by  interpretation,  that  if  the  mother 
had  been  free  at  the  date  of  conception,  or  for  any  period 
between  conception  and  birth,  the  child  was  born  free.] 
By  Sc.  Claudianum  [between  A.D.  41  and  54]  the  child  of 
a  free  woman  by  another  person's  slave,  whom  she  knew  to 

8 


114  SLAVES. 

be  a  slave,  was  born  a  slave  (§  86) ;  and  also,  if  she  had 
persisted  in  intercourse  with  a  slave  against  his  master's 
orders,  and  had  been  convicted  before  the  child  was  born 
(8  160). 

(2)  Slaves  by  loss  of  libertas. — The  chief  cases  were  :— 

(a)  Capture  in  war  (§  129). 

(b)  By  Sc.   Claudianum. — A  free   woman  who   persisted 
in  intercourse  with  another  person's  slave  in  spite  of  the 
prohibition  of  his  master  became  the  slave  of  the  slave's 
master,   and  also  her  children  born  before  her   conviction 
(8  160). 

(c)  A  civis  evading  inscription  on  the  census  (§  160). 

(d)  A    dediticius  living  within   100  miles  of  Borne,  con- 
trary to  the  provision  of  the  Lex  dElia  Sentia  (§  27). 

[(e)  Gross  ingratitude  of  freedman  to  his  patron  (Poste, 
p.  95).] 

2.  Nature  of  Dominica  Potestas  over  Slaves. — The  absolute 
power  of  life  and  death  recognised  by  the  old  law  was  gradu- 
ally modified  (§  53). 

[(1)  The  Lex  Petronia  (date  uncertain  but  before  79  A.D.) 
forbade  masters  to  make  their  slaves  fight  with  wild  beasts, 
unless  they  had  first  obtained  the  permission  of  a  magistrate, 
who  was  not  to  grant  it  unless  the  slave  was  guilty  of  some 
offence. 

(2)  Claudius   (A.D.  41-54  )    prohibited  the   killing  of  sick 
slaves. 

(3)  Hadrian  (A.D.  117-138)  prohibited  killing  slaves  unless 
the  owner  had  obtained  a  judicial  sentence,] 

(4)  Antoninus  Pius  (A.D.  138-161)  (a)  made  a  master  who 
killed  his  slave  without  cause  liable  to  the  same  penalty  as  a 
man  who  killed  the  slave  of  another  (i.e.,  transportation  and 
forfeiture,  or  death  if  not  of  high  rank,  the  penalties  imposed 
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on  murderers  by  the  Lex  Cornelia  de  sicariis,  about  B.C.  81) ; 
(&)  restrained  excessive  severity  by  compelling  the  master  to 
sell  a  slave  whom  he  had  thus  ill-used  (§  53). 

[These  enactments  did  not  confer  legal  rights  on  a  slave — 
a  slave  still  had  no  caput ;  tKey  resemble  our  modern  laws 
restraining  cruelty  to  animals. 

Though  everything  acquired  by  a  slave  belonged  to  his 
master,  yet  a  master  often  allowed  his  slave  to  keep  certain 
property  as  his  own  and  this  was  called  the  slave 'speculium ; 
and  it  was  contra  bonos  mores  for  the  master  to  deprive  the 
slave  of  his  peculium  without  some  good  reason,  although, 
of  course,  the  master  still  remained  owner  jure  civili.]  The 
potestas  [dominica]  belonged  to  the  bonitarian  owner  when 
the  slave  was  subject  to  both  bonitarian  and  quiritarian  owner- 
ship (§  54). 

3.  Restrictions  on  manumission  imposed  by  Lex  j^Elia 
Sentia  and  Lex  Fufia  Caninia. 

(1)  Lex  Mlia  Sentia  [A.D.  4] .  (a)  Manumission  in  fraud 
of  creditors  and  patrons  was  void  (§  37).  A  Sc.  of  Hadrian 
extended  this  to  foreigners  (§  47). 

(b)  An  owner  under  twenty  cannot  manumit  except  by  vin- 
dicta  after  proof  of  adequate  reason  before  the  Council  (p.  Ill, 
§  38).     So  he  cannot  manumit  by  will,  although,  if  fourteen 
years  old,  he  could  make  a  valid  will  (§  40);     Even  if  he  only 
wishes  to  make  the   slave  a  Latinus,   he  must  first  prove 
adequate  cause  and  then  informally  manumit  (§  41). 

(c)  Slaves  under  thirty  only  become  Latini  unless  manu- 
mitted vindicta  after  proof    of  adequate   reason  before   the 
Council  (p.  Ill);  or  instituted  heres  in  his  insolvent  master's 
will  (§  21). 

(d)  Slaves  of  bad  character  can  only  be  made  dediticii  by 
manumission  (p.  110). 
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(2)  Lex  Fufia  Caninia  [A.D.  8] .  Only  applies  to  manu- 
mission by  will  (§  44).  Eestricts  the  number  of  slaves  who 
can  be  manumitted  : — 


From      2  to    10,  4, ^ 
10  to    30,  i 
30  to  100,  i, 
„      100  to  500,  |. 
However  many  more 
he  had,  he  could  only 
manumit  100  (§  43). 


Interpreted  to  mean  that  the  man  with 
the  larger  number  can  manumit  as 
many  as  the  man  with  the  smaller,  e.g., 
*  A  has  ten  and  B  twelve ;  each  can  manu- 
mit five,  whereas  if  B  could  only  manu- 
mit a  third  he  could  only  manumit  four 
(S  45). 


If  a  man  names  more  than  the  proper  number  in  his  will, 
e.g.,  A  has  ten  slaves  and  wishes  to  manumit  seven,  the  first 
named  have  the  preference  and  so  they  alone  would  become 
free.  If  A  attempts  to  evade  the  rule  by  placing  the  names 
in  a  circle  all  remain  slaves  (§  46). 

II.  LIBERT  IN  POTESTATE  :  PATBIA  POTESTAS. 

[Liberi  is  here  used  to  express  any  descendants  whether 
natural  or  adoptive.]  Potestas  over  descendants  is  called 
patria  potestas  and  is  peculiar  to  Eoman  citizens  (§  55), 
[i.e.,  no  one  can  have  this  power  unless  he  is  a  Roman 
citizen,  and  no  one  can  be  subject  to  it  unless  he  or  she  is  a 
Roman  citizen.  Patria  potestas  was  the  absolute  power  of 
the  paterfamilias  over  all  descendants,  natural  or  adoptive, 
who  were  members  of  his  familia  (p.  43),  called  filiifamilias 
and  filiifamilias.  The  paterfamilias  had  jus  vitce  necisque 
(power  of  life  and  death).  He  could  by  mancipatio  sell  the 
filius  into  bondage,  but  only  to  a  civis  (see  mancipium),  could 
marry  him  to  any  one  he  chose,  and  divorce  him.  Every- 
thing acquired  by  the  filius  belonged  to  the  paterfamilias  but 
it  was  usual  to  allow  him  a  peculium  (like  the  slave).  The 
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political  rights  of  the  filius  were  not  affected  by  his  subjection 
to  patria  potestas ;  thus  a  filius  might  be  prcetor  or  judex 
and  decide  a  case  in  which  his  paterfamilias  was  plaintiff  or 
defendant.  This  absolute  power  had  been  somewhat  restricted 
by  the  time  of  Gaius.  Trajan  (A.D  98-117)  compelled  a 
father  to  emancipate  a  son  whom  he  had  treated  with  in- 
humanity. Hadrian  (A.D.  117-138)  condemned  a  father  to 
deportation  who  had  killed  his  son  for  gross  immorality. 
Marcus  Aurelius  (A.D.  161-180)  prohibited  divorce  without 
the  child's  consent,  and  a  child  could  not  be  compelled  to 
marry  against  its  will.  As  to  property,  Augustus  (B.C.  27- 
A.D.  14)  enacted  that  everything  acquired  in  the  military 
service  of  the  State  should  belong  to  the  filius  absolutely  and 
such  property  was  called peculium  castrense  (peculium  allowed 
him  by  his  father  being  called  peculium  profecticium). 

As  to  contracts  entered  into  by  a  filiusfamilias,  see  pp.  202, 
220,  221 ;  as  to  the  liability  of  ihe  paterfamilias  for  his  delicts, 
see  p.  132.] 

How  patria,  iwtestas  was  created. 

I.  By  birth  ex  justiis  nuptiis  (§  55). —  [The  essential  con- 
ditions of  justce.  nuptice  were  : — 

(1)  The  parties   must  have  attained  the  age  of  puberty, 
i.e.,  the  man  must  have  .been  fourteen  years  old  and  the 
woman  twelve.]      This  was  the  Proculian  test  of  puberty, 
and  it   became   the  fixed  rule ;    the   Sabinians  held   that  it 
depended  on  physical  development  (§   196). 

(2)  Each  party  must  consent,  and  if  a  party  is  in  patria 
potestate  his  or  her  paterfamilias  must  also  consent — but  he 
could  only  refuse  consent  on  reasonable  grounds  (cf.  Roby, 
i.,  pp.  131, 132).     No  special  form  of  marriage  was  necessary 
(see  p.  128) ;  maritalis  affectio,  i.e.,  the  intention  to  live  as 
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husband  and  wife,  usually  evidenced  by  deductio  in  domum 
(leading  the  bride  to  the  bridegroom's  house),  was  the  only 
distinction  between  marriage  and  concubinage  (concubinatus).] 

(3)  The  husband  must  be  a  civis  Romanus,  for  only  cives 
could  have  patria  potestas  (§  55). 

(4)  The  parties  must  have  connubium  with  each  other  (§  56) 
[in  both  the  abstract  and  the  concrete  sense  of  that  term.    In 
the  abstract  sense,  it  was  a  right  inherent  in  Eoman  citizen- 
ship, i.e.,  every  Eoman  citizen  had  it  simply  because  he,  or 
she,  was   a  Eoman  citizen ;    no  one  else  had  it  unless  the 
privilege   had   been  expressly  conferred   on  him   or  her  by 
the  State.     In  the  concrete  sense  it  was  the  capacity  of  an 
individual  A  to  marry  an  individual  B ;   and  in  this  sense  of 
the  term,  although  A  and  B  were  both  cives,  there  was  no  con- 
nubium between  them  (a]  if  they  belonged  to  classes  who  were 
forbidden  to  intermarry  by  law,  or  (b)  if  they  were  related 
within  the  prohibited  degrees  of  relationship  (Poste,  p.  48). 

(a)  Before  the  Lex  Julia  et  Papia  Poppcea  (i.e.,  the  Lex 
Julia  de  maritandis  ordinibus,  A.D.  4,  as  revised  and  amended 
by  the  Lex  Papia  Poppcea,  A.D.  9)  cives  who  were  ingenui — <p 
could   not  marry  cives  who  were    libertini — a.     That  Lex 
granted  connubium   between   cives  by  birth  and   those  by 
manumission,  except  that  senators  and  their  children  could 
not  marry  the  latter.     It  also  prohibited  marriages  between 
ingenui  and  actresses,  and  women  of  bad  character. 

(b)  Persons  might  have  been  related  by  blood  or  adoption 
(p.  123)   or  by  marriage   (afftnitas) ;    and  they  might  have 
been  related  as  ascendants  and  descendants  (e.g.,  father  and 
daughter,  grandfather  and  granddaughter,  etc.)  or  as  collaterals 
(e.g.,   brothers  and   sisters,   uncle  and   niece,   cousins,   etc.). 
The  prohibited  degrees  of  relationship  may  be  summed  up  in 
the  following  rules.] 
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Rules  as  to  relationship  by  blood  or  adoption  :— 

1.  Ascendants  and  descendants  could  not  intermarry,  even 
though,  in  the  case  of  adoption,  the  relationship  had  ceased 
by  emancipatio  (p.  136),  e.g.,  if  Balbus  adopted  Julia,  then 
emancipated  her,  and  then  married  her,  the  marriage  was 
nuptice  incests  et  nefarice  (incestuous  and  nefarious)  and  void 
(§  59).  . 

[2.  Collaterals  could  not  intermarry  if  related  in  the  fourth 
or  any  nearer  degree  (Poste,  p.  48)] ,  but  if  only  related  by 
adoption  they  could  intermarry  after  the  adoptive  relationship 
had  ceased  by  emancipatio,  e.g.,  A,  having  a  filiusfamilias  B 
adopts  a  girl  C ;  if  A  emancipates  either  B  or  C  they  can 
then  lawfully  marry.  (§  61). 

Exception  (enacted  by  Claudius  (A.D.  41-54)  who  married 
his  niece  Agrippina) :  a  man  could  marry  his  brother's  daughter 
—but  this  did  not  extend'  to  his  sister's  daughter  (§  62). 
[Degrees  of  relationship  were  calculated  by  counting  the 
generations  which  separated  each  party  from  the  common 
ancestor  of  both,  and  then  adding  them  together,  e.g.,  a  man  is 
four  degrees  from  his  first  cousin,  for  each  is  two  degrees  from 
his  grandfather,  who  is  the  common  ancestor  (cf.  Poste,  p.  48)] . 

Rule  as  to  affinitas. —  [Persons  placed  in  the  relation  of 
ascendants  and  descendants  by  marriage  could  not  inter- 
marry] e.g.,  a  man,  after  his  wife's  death,  could  not  marry  his 
mother-in-law,  or  his  step-daughter,  or  daughter-in-law  (§  63). 
[Collateral  relationship  by  marriage  seems  to  have  been  no 
impediment  to  marriage  in  the  time  of  Gaius,  e.g.,  a  man 
could  marry  his  deceased  wife's  sister  (Poste,  p.  49).] 

Status  of  children  born  exjustiis  nuptiis. — Such  marriages 
were  governed  by  the  jus  civile,  and  by  jus  civile  the  status 
of  the  child  followed  that  of  the  father  at  the  date  of  concep- 
tion ;  and  hence  the  child  was  a  civis  Romanus  at  birth, 
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even  though  his  mother's  status  had  changed  between  con- 
ception and  birth,  e.g.,  by  capitis  deminutio  media  (§§  89,  90) ; 
and  he  was  by  birth  in  patria  potestate  (§  56),  [provided,  of 
course,  that  there  was  in  existence  a  paterfamilias  of  the 
familia  of  which  he  became  a  member  by  birth ;  otherwise 
(e.g.,  if  his  father  was  paterfamilias  and  died  before  his  birth) 
he  was  born  sui  juris.} 

Status  of  children  not  born  ex  justiis  nuptiis. —  [Three 
cases  might  occur,  (1)  A  and  B  marry,  and  all  the  conditions 
of  justce  nuptice  are  fulfilled,  except  that  A,  the  husband,  is  a 
Latinus  oiperegrinus  who  enjoys  the  privilege  oijus  connubii.] 
As  the  parties  had  connubium  in  the  abstract  sense  the 
marriage  is  governed  by  the  jus  civile  and  the  status  of  the 
child  follows  that  of  his  father  at  the  date  of  conception  (§  77), 
but  as  the  father  is  not  a  civis  Romanus,  of  course  the  child 
is  not  in  patria  potestate  (§  56).  (2)  A  and  B  marry,  all  the 
conditions  of  justce,  nuptice  are  fulfilled  except  that  A  and  B 
have  not  connubium  in  the  abstract  sense;  as  there  is  no 
connubium  in  the  abstract  the  marriage  is  not  recognised  at 
all  by  jus  civile,  and  so,  even  if  A  is  a  civis  Homanus,  he  has 
no  patria  potestas  over  the  children  (§  67) ;  but  it  is  valid  by 
jus  gentium,  and  by  jus  gentium  the  status  of  the  child 
follows  that  of  the  mother  at  birth  (cf.  §  78).  (3)  There  is 
no  marriage  between  the  parents ;  by  jus  gentium  the  status 
of  the  child  follows  that  of  the  mother  at  the  date  of  birth 
(cf.  §§  64,  77).  [In  cases  (1)  and  (2)  the  child  is  born  ex 
nuptiis,  but  not  ex  justiis  nuptiis .]  To  these  general  rules  of 
jus  civile  and  jus  gentium,  the  following  exceptions  had  been 
created  in  the  time  of  Gaius : — 

(1)  By  a  Sc.  of  Hadrian,  if  a  Latinus  [who  has  connubium] 
marries  a  civis  Homana  the  children  are  cives  at  date  of  birth 
(§  30). 
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(2)  By  Lex  Minicia  if  a  civis  Romana  marries  a  peregrinus 
who  has  not  jus  connubii,  their  children  are  peregrini  (§  78). 

(3)  By  Sc.  Claudianum  (A.D.  41-54)  (a)  if  a  freewoman  is 
convicted  of  persistent  intercourse  with  the  slave  of  another, 
in  spite  of  the  dissent  and  [three]  denunciations  of  the  owner, 
she  is  awarded  by  the  magistrate  as  a  slave  to  the  owner  of 
the  slave  (§  160)  [and  her  children,  whether  born  before  or 
after  the  award,  are  also  slaves  of  such  owner  (Poste,  p.  57)]  : 
(b)  if  it  is  proved  that  a  freewoman  knew  that  a  man  with 
whom  she  had  intercourse  was  the  slave  of  another  person, 
her  children  are  slaves  by  birth  (§  86). 

[(4)  Subject  to  the  above  provisions  of  the  Sc.  Claudianum, 
if  the  mother  was  free  at  date  of  conception,  or  at  any  time 
between  that  date  and  birth,  her  child  was  born  free  (p.  113).] 

II.  By  birth,  if  an  imperial  grant  of  civitas  to  a  man  and 
his  pregnant  wife  expressly  confers  patria  potestas  over  the 
unborn  child  (§  94). 

III.  By  a  person  who  was  not  paterfamilias  of  another 
person  at  the  birth  of  the  latter,  subsequently  acquiring  patria 
potestas  over  him  or  her  (§  65).     This  occurred  in  the  follow- 
ing ways : — 

1.  By  anniculi  probatio,   i.e.,  by   a  Latinus   marrying  a 
Latina  or  civis  Romana  in  accordance  with  the  Lex  jffilia 
Sentia  (p.  Ill),  and,  after  a  child  of  the  marriage  has  at- 
tained one  year  of  age,  proving  the  facts  before  a  magistrate. 
The  Latinus  became  a  civis  and  the  child  became  subject  to 
his  patria  potestas  (§§  66,  67). 

2.  By   erroris   causes  probatio. — By   a  Sc.    [probably  of 
Hadrian]  it  was  enacted  (in  effect)  that : — 

(1)  If  a  person  married  with  the  intention  of  complying 
with  the  Lex  ^Elia  Sentia,  but,  by  justifiable  mistake,  had 
failed  to  do  so,  e.g.,  a  Latinus  marries  a  peregrina  honestly 
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thinking  that  she  is  a  Latina,  on  a  child  attaining  one  year, 
and  on  proof  that  the  mistake  was  justifiable,  the  parties 
became  cives  (if  not  so  already)  and  the  child  became  subject 
to  patria  potestas. 

(2)  If  a  person  married  without  any  intention  of  complying 
with  the  Lex  j^Elia  Sentia,  but  believing  that  he  had  con- 
nubium  with  his  bride,  when  in  fact  he  had  not ;  e.g.,  a 
peregrinus  believing  himself  to  be  a  civis  marries  a  civis 
IRomana,  or,  a  civis  marries  a  Latina  believing  that  she  is 
a  civis ;  on  proof  simply  that  the  mistake  was  justifiable 
(without  any  proof  of  a  child  being  a  year  old),  the  parties 
become  cives  (if  not  so  already)  and  the  child  is  subject  to 
2)atria  potestas. 

Exception :  If  in  cases  (1)  and  (2)  one  of  the  parties  be  a 
dediticius,  or  dediticia  (p.  110),  such  party  cannot  become  a 
civis,  so,  if  the  husband  be  a  dediticius  the  child  cannot  be 
in  patria  potestate,  but  the  other  party  becomes  a  civis  (if 
not  so  already)  and  the  child  becomes  a  civis  (§§  67-75). 

3.  By  Imperial  grant  of  civitas,  provided  that  the  grant 
expressly  conferred  patria  potestas  over  children.     The  pere- 
grinus or  Latinus  who  petitioned  the  emperor  for  a  grant 
of  civitas  had  specially  to  ask  for  patria  potestas  over  his 
children  already  born,  and  this  was  only  granted  after  strict 
investigation  to  find  out  whether  it  was  for  the  children's 
advantage — and  the  inquiry  was  especially  strict  if  they  were 
impuberes  or  absent  (§  93). 

4.  By  serving  as  decurio  (senator)  or  as  one  of  the  higher 
magistrates  in  a  provincial  municipality  ivhich  had  the  special 
privilege  of  mains  Latium   [i.e.,  that  the  decurio,  etc.,  and 
his  wife,  and  children  already  born  became  cives  and  the 
children  were  in  patria  potestate'] .     If  the  municipality  only 
had  the  privilege  of  minus  Latium,  the  deciirio,  etc.,  became 
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a  civ  is  [but  not  his  wife  and  children,  so  the  latter  did  not 
bacome  subject  to  patria  protestas  (§§  95,  97;  and  cf.  Muir- 
heai's  Gains,  p.  37)] . 

5.  By  adoption,  ivhich  is  effected  in  two  ivays,  (1)  populi 
auctoritate,  and  (2)  imperio  magistratus  (§  98). 

Populi  auctoritate,  (by  authority  of  the  people),  by  which 
persons  who  are  sui  juris  are  adopted,  and  which  is  called 
adrogatio,  because  he   who  adopts  is  asked  (rogatur)  if  he 
wishes  to  adopt  the  person  as  his  lawful  son ;    he  who  is 
adopted  is  asked  whether  he  permits  himself  to  be  adopted ; 
and  the  populus  is  asked  whether  it  so  commands.     Imperio 
magistratus  (by  the  magistrate's  imperium)  by  which  a  person 
in  patria  potestate  is  given  to  another  as  his  son  or  daughter 
or  other  descendant  (§§  97,  98,  99).      [Both  kinds  of  adop- 
tion were  included  under  the  term  adoptio,  but  adoptio  was 
also  used  in  a  narrow  sense  to  express  adoption  of  a  filius- 
familias  and  so  was  contrasted  with  adrogatio,  the  adoption 
of  a  person  sui  juris ;    in  the  following  pages  adoptio  will 
be  used  in  this  narrow  sense,  unless  the  contrary  is  expressed.] 
Adrogatio. —  [Was  the  most  ancient  form  of  adoption.     In 
the   earliest  times  it   was  effected  by  a  Lex  curiata  (p.  42) 
passed  after  the   two   parties   had  expressed   their   consent 
and  the  pontifices    had    given    their   approval.       The  adro- 
gator  (adoptive  father)  and  adrogatus  (person  adopted)  must 
have    both   been  members  of  the  comitia  curiata ;   hence,] 
women  and  impuberes  could  not  be  adrogated  (§§  101,  102) 
[and  hence,   probably,,  plebeians,   when  first  recognised   as 
cives,  could  not  adopt  nor  be  adopted  in  this  manner  (p.  51). 
But  the  Lex  Canuleia  (B.C.  445  ;  p.  70)  by  giving  plebeians 
connubium  with   patricians,   paved  the  way  for  the  fusion 
of  the  two  classes.     The  political  importance  of  the  comitia 
curiata  gradually  declined  after  the  Lex  Hortensia  (B.C,  287) 
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finally  recognised  the  enactments  of  the  comitia  tributa  as 
binding  on  the  whole  people  (p.  70),  and  in  Cicero's  time 
its  functions  had  become  purely  formal  and  were  performed 
by  thirty  lictors  who  represented  the  thirty  cur  ice  (p.  71). 
Thus  any  civis  could  adrogate  and  be  adrogated,  and  the  con- 
sent of  the  parties  and  of  the  pontifices  were  the  only  import- 
ant elements  of  the  ceremony.  The  command  of  the  comitia 
curiata  (the  populi  auctoritas  as  Gaius  still  calls  it)  was  given 
by  the  thirty  lictors  as  a  matter  of  course.  But  as  survivals 
of  its  ancient  origin,  we  have  the  rules]  that  impuberes  and 
women  could  not  be  adrogated  (§  101),  and  that  the  adrogatio 
could  only  take  place  at  Eome  (§  100). 

With  regard  to  the  adrogatio  of  male  impuberes,  however, 
the  law  seems  to  have  varied  until  Antoninus  Pius  [A.D.  138- 
161] ,  by  an  epistola  addressed  to  the  pontifices,  laid  down  the 
rule  that,  if  adequate  cause  could  be  shown,  impuberes  could 
be  adrogated  on  certain  conditions  (§  102)  [namely : — 

(1)  All  the  tutores  of  the  impubes  must  consent. 

(2)  Adrogator  must  give  security  that  if  adrogatus  should 
die  impubes  all  his  property  would  be  restored  to  those  who, 
but  for  the  adrogatio,  would  have  been  his  heredes. 

(3)  If  adrogator  emancipated   adrogatus,    or   disinherited 
him  without  good  cause,  the  property  of  the  adrogatus  had 
to  be  restored   to  him,   and   in   addition,   one-fourth   of   the 
property  of  the  adrogator  had  to  be  given  to  him ;  this  was 
called  the  quarta  Antonina, 

(4)  If,  on  attaining  puberty,  he  could  show  that  the  adro- 
gatio was  disadvantageous  to  him,  the  adr^ogator  was  bound 
to  emancipate  him  and  to  restore  his  property.] 

Effect  of  Adrogatio. — (1)  Not  only  the  adrogatus,  but  also 
all  persons  in  his  patria  potestas  [or  manus]  passed  into  the 
patria  potestas  [or  manus]  of  the  adrogator  (§  107).  [(2)  All 
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the  rights  and  obligations  of  the  adrogatus  passed  per  uni- 
versitatum  (in  a  mass)  to  the  adrogator  (p.  44).  Except 
(a)  rights  personal  to  adrogatus,  e.g.,  personal  servitudes  (p. 
28),  (b)  debts  which  had  been  contracted  by  adrogatus 
which  by  jus  civile  were  extinguished  by  the  adrogatio. 
But  by  the  praetor's  edict  the  creditors  were  enabled  to  sue 
the  adrogatus  by  an  actio  utilis  (p.  89)  founded  on  the  fiction 
that  no  adrogatio  had  taken  place,  and,  if  the  adrogator  did 
not  defend  the  action,  the  property  of  the  adrogatus  was  sold 
to  pay  the  creditors  (iii.,  §  84).] 

Adoptio. —  [This  form  of  adoption  was  most  probably  in- 
vented in  order  to  enable  plebeian  citizens  to  adopt  at  a  time 
when  they  could  not  do  so  by  adrogatio  (p.  51).  And  having 
been  once  established,  it  was  used  also  by  patricians  who 
wished  to  adopt,  or  give  in  adoption,  a  person  who  was  a 
filius,  ox  filiafamilias.  It  was  an  ingenious  employment  of 
mancipatio,  manumissio,  and  in  jure  cessio  in  order  to  pro- 
duce a  legal  result  for  which  no  special  form  had  been  pro- 
vided by  the  jus  civile.  The  procedure  as  we  know  it, 
hinged  upon  the  clause  in  the  XII.  Tables  "si  pater  filium 
ter  venum  duuit,  a  patre  films  liber  esto  "  (if  a  father  sells 
his  son  three  times  the  son  shall  be  free,  i.e.,  from  patria 
potestas}.  Before  this  enactment,  it  seems  that  a  father 
could  sell  his  child  any  number  of  times.  The  child  was 
in  mancipio  to  the  purchaser  (p.  44)  who  could  free  him 
from  mancipium  by  vindicta,  testamentum  or  census  (as  in 
the  case  of  a  slave) ;  and  it  seems  that,  with  a  few  exceptions, 
the  person  could  insist  on  manumission  censu  each  time  the 
census  was  held  (§  140).  But  the  mancipatio  did  not  de- 
stroy patria  potestas,  it  merely  suspended  its  operation ;  the 
moment  the  child  was  freed  from  mancipium,  he  again  be- 
came subject  to  patria  potestas ;  and  so  he  could  be  sold 
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again.  The  XII.  Tables  stopped  this;  three  sales  destroyed 
patria  potestas,  so  on  manumission  after  the  third  sale  the 
person  became  sui  juris.  As  the  Lex  only  spoke  of  filius  it 
was  interpreted  to  mean  that  one  sale  of  any  other  descendant 
(e.g.,  a  filia,  or  nepos)  destroyed  patria  potestas  over  him  or 
her.  With  the  aid  of  this  enactment  of  the  XII.  Tables  the 
following  process  of  adoption  was  elaborated  (p.  46).]  A 
wishes  to  adopt  B  the  filius  of  C. 

(1)  C  mancipates  B  to  X  cum  fiducia  (in  trust,  p.  32)  that 
X  will  manumit  him.     X  does  so,  and  B  is  again  subject  to 
C's  patria  potestas. 

(2)  C  again  mancipates  B  to  X  on  the   same  trust ;  X 
again  manumits  him,  and  B  is  again  in  C's  patria  potestas. 

(3)  C  again  mancipates  B  to  X  but  this  time  either  (a)  in 
trust  that  X  will  remancipate  him  to  C,  or  (b)  in  trust  that 
on  the  claim  of  A  he  (X)  will  make  in  jure  cessio.     (The 
former  was  the  usual  trust.)     This  third  sale  extinguished 
C's  patria  potestas  over  B  ;  so  if  X  remancipated  him,  B  was 
merely  in  mancipio  of  his  own  father  C. 

(4)  A  now  brings  an  action  against  C  (or,  if  B  has  not  been 
remancipated  to  C,  against  X)  claiming  B  as  his  own  filius,  C 
(or  X)  admits  the  claim  or  remains  silent,  and  the  magistrate 
declares  that  B  is  the  filius/amilias  of  A.     Hence  this  form 
of  adoption  is  called  "imperio  magistratus  ".     If  the  person 
to  be  adopted  was  not  &  filius,  e.g.,  was  &filia  or  nepos,  only 
one  mancipatio  was  necessary  to  extinguish  patria  potestas, 
and  so  stages  (3)  and  (4)  were  sufficient  to  effect  the  adoption 
(§§   132,   134).      The  in  jure  cessio  took  place   before  the 
praetor  at  Eome  and  before  the  prseses  in  a  province  (§  100). 

Effect  of  adoptio. — The  person  adopted  ceased  to  be  in 
patria  potestate  of  the  person  who  gave  him  in  adoption  and 
became  subject  to  that  of  the  adoptive  father  (§  134).  He 
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could  be  adopted  as  child  or  grandchild,  or  other  descendant 
of  the  adoptive  father  (§  99),  [e.g.,  A  has  a  son  B :  he  adopts 
C  the  filius  of  D  as  if  grandson  by  B.  At  the  death  of  A,  B 
becomes  paterfamilias  and  C  is  in  his  patria  potestas.  Ori- 
ginally the  consent  of  the  adopted  child  was  not  necessary ; 
nor  in  the  above  case  of  A  adopting  C  as  grandson  by  B  was 
B's  consent  necessary.  But  probably  as  early  as  the  time  of 
Gaius,  it  had  become  the  established  rule  that  the  consent  of 
the  adopted  person  was  necessary,  and  also  the  consent  of 
the  filius  in  whose  potestas  he  would  be  when  that  filius 
became  a  paterfamilias] . 

Rules  common  to  adrogatio  and  adoptio : — 

(1)  Impotent  persons  could  adopt  (§  103). 

(2)  Women  could  not  adopt  for  they  had  no  potestas  over 
their  natural  children  (§  104). 

(3)  The  adoptive  paterfamilias  can  give  an  adopted  de- 
scendant in  adoption  to  another  person  (§  105). 

(4)  It  was  a  moot  point  whether  a  younger  could  adopt 
an  older  person  (§  106).      [But  after  the  time  of  Gaius  it 
became  the  settled  rule  that  the  adoptive  father  must  be  at 
least  eighteen  years  older  than  the  adopted  person.] 

(B)  PERSONS  IN  MANU. 

Manus  is  a  right  peculiar  to  Eoman  citizens  (§  108).  It  is 
a  power  over  women  only  (§  109),  and  formerly  it  was  ac- 
quired in  three  ways  usu,  farreo,  and  coemptione  (§  110). 

[Manus  (p.  44)  was  used  to  express  the  ancient  despotic 
power  of  the  paterfamilias  over  his  wife  and  the  wives  of 
descendants  who  were  in  his  patria  potestas.  In  other  words, 
it  expressed  the  power  of  the  paterfamilias,  over  those  who 
became  members  of  his  familia  by  marriage  either  with 
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himself  or  with  his  filii/amilias.  The  wife  in  manu  was 
regarded  as  in  loco  film  to  the  paterfamilias  (p.  41),  and 
if  at  the  time  of  becoming  subject  to  manus  she  was  sui 
juris,  and  so  could  have  property  and  other  rights  and  obli- 
gations, all  passed  per  universitatem  to  the  paterfamilias 
just  as  in  the  case  of  adrogatio  (p.  124)  (§  98). 

In  all  probability  no  marriage  was  valid  by  the  ancient 
jus  civile  unless  the  solemn  religious  ceremony  of  con/ar- 
reatio  was  duly  performed,  and  as  manus  was  an  inseparable 
incident  of  that  form  of  marriage,  there  could  be  no  justce 
nuptice,  i.e.,  valid  marriage  by  jus  civile,  without  the  wife 
becoming  subject  to  manus. 

When  the  plebeians  were  recognised  as  cives  they  had  no 
connubium  with  patricians,  and  could  not  marry  by  confarreatio 
(p.  53).  And  their  marriages  by  mere  consent  were  recog- 
nised as  valid  by  the  jus  civile  only  for  the  procreation  of 
legitimate  children  and  acquisition  of  patria  potestas  over 
them,  and  not  for  the  creation  of  manus  over  wives ;  and  so 
these  marriages  were  called  matrimonia  (Muir.,  p,  35). 

To  remedy  this  defect  of  informal  marriage,  it  became  the 
practice  to  transfer  the  wife  to  the  husband  per  c&s  et  libram, 
i.e.,  by  a  kind  of  mancipatio  called  coemptio  (p.  53)  which 
became  recognised  by  the  jus  civile  as  a  mode  of  acquiring 
manus.  And  it  also  became  a  rule  of  the  jus  civile  that  the 
husband  acquired  manus  by  cohabitation  for  a  long  time- 
eventually  fixed  at  one  year — by  a  kind  of  usucapio  (p.  53). 

Probably  after  the  Lex  Canuleia  (B.C.  445)  had  given  ple- 
beians connubium  with  patricians,  confarreatio  became  a  form 
common  to  all  cives.  So  any  civis  had  manus  over  his  wife 
if  married  by  (1)  confarreatio,  or  (2)  mere  consent,  (a)  ac- 
companied by  coemptio,  or  (b)  followed  by  usus. 

In  the  last  two  centuries  of  the  Eepublic  familiarity  with 
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the  manners  and  customs  of  foreigners,  particularly  the 
Greeks,  was  causing  the  decay  of  the  old  religious  and  moral 
sentiments  of  the  Eomans,  and  the  results  as  to  marriage 
were  :— 

(1)  Consent  came  to  be  regarded  as  the  essential  condition 
of  marriage  and  confarreatio  and  coemptio  as  merely  forms 
for  subjecting  the  wife  to  manus, 

(2)  Divorce,  by  either  party  repudiating  the  marriage,  be- 
came frequent,  for  when  mutual  consent  ceased  the  marriage 
tie  was  regarded  as  dissolved.     But  marriage  by  confarreatio 
could  not  be  dissolved  by  divorce,  and  that  was  one  reason 
why  such  marriages  became  unpopular. 

(3)  There  was  an  increasing  dislike  on  the  part  of  women 
to  be  subjected  to  manus.     And,  at  the  end  of  the  Eepublic 
or  early  in  the  Empire,  usus  had   ceased  to  be  a  mode   of 
creating  it. 

By  the  time  of  Gaius  the  whole  institution  of  manus  was 
in  an  advanced  state  of  decay  and  coemptio  was  chiefly  em- 
ployed for  a  purpose  quite  different  from  its  original  object 
(p.  131).] 

Usu. — Manus  was  acquired  by  one  year's  uninterrupted 
cohabitation,  which  operated  as  a  kind  of  usucapio.  By  the 
XII.  Tables  the  wife  could  prevent  subjection  to  manus  by 
absenting  herself  from  her  husband's  house  for  three  nights 
in  each  year  (trinoctio  abesse).  This  mode  of  acquiring 
manus  has  been  abolished  partly  by  leges  and  partly  by 
disuse  (§  111). 

Farreo. — Manus  was  also  created  by  a  species  of  sacrifice 
to  Jupiter  in  which  a  farreus  panis  (cake  of  spelt)  was 
offered,  from  which  the  ceremony  is  called  confarreatio. 
And  there  are  many  other  details,  performed  with  certain 
solemn  forms  of  words,  in  the  presence  of  ten  witnesses 
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(§  112).  No  one  could  be  priest  of  Jupiter,  or  of  Mars,  or 
Rex  sacrorum  (i.e.,  the  person  who  performed  those  sacra 
publica  which,  before  the  Republic,  had  been  performed  by 
the  king)  unless  he  had  been  born  of  a  marriage  solemnised 
by  confarreatio ;  nor  could  any  one  hold  those  offices  unless 
married  by  confarreatio  (§  112). 

By  a  Sc.  passed  when  Maximus  and  Tubero  were  consuls 
[A.D.  11] ,  manus  created  by  confarreatio  was  restricted  to 
sacra  and  in  all  other  respects  the  status  of  the  wife  remained 
unchanged  (§  136). 

[When  Augustus  renewed  the  priesthood  of  Jupiter  which 
had  fallen  into  abeyance,  he  seems  by  this  Sc.  to  have  limited 
the  effects  of  confarreatio  in  respect  of  that  particular  office ; 
but  Tiberius  in  A.D.  23,  probably  by  another  Sc.,  extended 
the  restriction  to  all  marriages  by  confarreatio  (Poste,  p.  69). 
The  object  was  to  induce  women  to  marry  in  that  manner  and 
so  to  have  children  qualified  to  serve  as  priests  of  Jupiter, 
etc.  The  effect  of  the  change  was  that  the  wife's  secular 
status  remained  unchanged ;  she  merely  ceased  to  have 
the  domestic  gods  and  worship  of  her  father's  familia  and 
took  in  exchange  those  of  her  husband.  So  after  this  change 
coemptio  remained  the  only  mode  of  creating  manus  in  the 
original  meaning  of  the  term. 

Probably  from  the  time  of  Domitian  (A.D.  81-96),  persons 
married  by  confarreatio  could  be  divorced  by  a  special  relig- 
ious ceremony  called  diffarreatio — and  thus  another  popular 
objection  to  confarreatio  was  removed.] 

Coemptione. — Manus  is  also  created  by  mancipatio,  a  kind  of 
imaginary  sale  of  the  wife  in  presence  of  five  Roman  citizens 
above  the  age  of  puberty  and  a  balance  holdei  (§  113).  It 
differed  from  the  mancipatio,  which  produced  mancipium,  by 
the  use  of  a  different  form  of  words  and  so  the  wife  was  not 
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reduced  to  a  servile  position  as  was  the  case  with  persons  in 
mancipio  (§  123). 

Coemptio  was  made  either  (1)  makrimonii  causa,  i.e.,  with 
an  intended  husband  with  the  object  of  the  wife  becoming  a 
filiafamilias  in  hisfamilia;  or  (2)  fiducicB  causa,  i.e.,  with  a 
husband  or  with  any  one  else  with  some  other  object,  e.g., 
liberation  from  guardianship  (§  114) ;  if  made  with  her 
husband,  she  is  deemed  to  be  in  loco  filice  to  him  (§  115  b). 
And  this  is  accomplished  as  follows :  The  woman  with  her 
guardian's  authority  makes  a  coemptio  with  A  [in  trust  that  A 
should  mancipate  her  to  B] ,  A  then  mancipates  her  to  B 
[in  trust  that  B  should  mancipate  her ;  thus  A's  manus  is  at 
an  end  and  she  is  in  mancipio  of  B]  ;  B  manumits  her  [in 
pursuance  of  the  trust]  and  so  becomes  her  fiduciary  guardian 
(§§  115,  115  a)  [see  further,  p.  141]. 

[In  the  time  of  Gaius  coemptio  was  usually  employed 
fiducice  causa. .] 

(G)  PERSONS  IN  MANCIPIO. 

All  persons,  male  or  female,  in  patria  potestate,  and  women 
in  manu  may,  like  slaves,  be  transferred  to  another  person 
by  mancipatio  [and  are  said  to  be  in  mancipio  of  such 
person] .  But,  usually,  this  is  only  done  in  order  to  free 
them  from  control  (§§  116-118  a;  mancipatio,  §§  119-122, 
and  p.  23).  The  person  in  mancipio  was  in  loco  servi  to  the 
person  to  whom  he  was  mancipated ;  he  could  be  freed 
from  mancipium  (bondage)  censu,  testamento,  or  v indicia 
(§  138) ;  and  any  property  he  acquired  belonged  to  his 
master  (ii.,  §  86).  [But  he  remained  free  and  a  civis  whi]e 
in  bondage,  although  it  is  uncertain  what  became  of  h;s 
political  rights  (Poste,  p.  76)] ,  and  could  sue  his  master  by 
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actio  injuriarum   (action  for  insult,  p.  235)  if  .treated  in   a 
contumelious  manner  (§   141). 

[It  seems  that  the  original  object  of  the  mancipatio  of  a 
free  person  was  to  enable  the  person  to  whom  he  was 
mancipated  to  obtain  the  benefit  of  his  services  (p.  44). 
It  would  occur  when  the  paterfamilias  wished  to  make 
money  by  mancipating  his  filius,  and  also  when  the  filius 
had  committed  a  delict  and  the  paterfamilias  mancipated  him 
to  the  injured  person  in  lieu  of  paying  him  compensation  for 
the  delict,  for  a  paterfamilias  was  liable  for  the  delicts  of  free 
persons  in  patria  potestate  and  in  manu,  as  well  as  for  those 
of  his  slaves,  but  could  escape  from  the  liability  by  noxce 
deditio  (surrender  of  the  culprit)  to  the  injured  person 
(iv.,  §  75).-  But  in  the  time  of  Gaius  mancipatio  of  free 
persons  was  most  frequently  employed  to  effect  adoptio 
(p.  125),  or  emancipatio  (p.  136),  or  in  connection  with  the 
coemptio  fiducia  causa  (p.  131) ;  in  other  words  it  was 
merely  a  formal  transaction  (§  141).] 

[DIGRESSION  ON  CAPITIS  DEMINUTIO.] 

Capitis  deminutio  is  the  changing  of  a  person's  former 
status,  and  it  occurs  in  three  ways :  for  every  capitis 
deminutio  is  maxima  (the  greatest),  or  minor  also  called 
media  (the  less  or  intermediate),  or  minima  (the  least) 

(SS  159). 

[The  caput,  or  status,  of  a  Eoman  citizen  was  regarded  as 
composed  of  three  elements — libertas,  civitas,  budfamUia; 
the  latter  being  used  to  express,  the  agnatic  family,  i.e., 
it  comprised  all  free  persons  related  within  the  sixth  degree 
who  were  in  the  patria  potestas  or  manus  of  a  common 
ancestor  or  would  have  been  if  he  had  been  alive.  Such 
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persons  were  called  agnati  in  relation  to  each  other.     For 
the  origin  of  the  agnatic  family,  see  p.  52.] 

1.  Capitis    deminutio   maxima. — Is    the   greatest   loss   of 
status  and   occurs    when   a   person  loses  libertas   and  con- 
sequently  also    civitas    [and  familia] ,    e.g.,    when    a   man 
is  sold  into   slavery  for  evading  the  census,  or  a  person  is 
reduced  to  slavery  under  the  Lex  [dSlia  Sentia]  for  residing 
at  Borne  contrary  to  the  Lex  (p.  110),  or  a  woman  is  reduced 
to  slavery  under  the  Sc.  Claudianum  (p.  114)  (§  160). 

2.  Capitis  deminutio  minor,  or  media. — Is  the  less  or  inter- 
mediate loss  of  status  and  occurs  when  libertas  is  retained 
but  civitas    [and    consequently  familia]    is    lost,   e.g.,  aquce 
et  ignis  interdictio  (§  161).      [Interdiction  of  water  and  fire, 
i.e.,  deprivation  of  the  first  necessaries  of  life.     It  was  the 
penalty  for  certain  crimes ;  the  culprit  became  a  peregrinus 
and  outlaw  (p.  55).     It  practically  amounted  to  a  sentence  of 
banishment,  and  eventually  became  a  sentence  of  banishment 
to  a  limited  area  and  was  called  deportatio  in  insulam.] 

3.  Capitis  deminutio  minima. — Is  the  least  loss  of  status 
and  occurs  when  libertas  and  civitas  are  retained  but  the 
status   of  the  individual  is  changed   [i.e.,  he  loses  member- 
ship of  the  agnatic  familia  to  which  he  had  belonged] ,  e.g., 
when  a  person  was  adopted  (p.  125),  or  a  woman  goes  through 
a  coemptio  (p.  131),  or  a  person  is  mancipated  and  manumitted ; 
and  as  often  as  there  is  a  mancipatio  with  a  view  to  manu- 
mission, so  often  is  there  a  capitis  deminutio  minima  (§  162). 
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HOW   PERSONS,  WHO  ARE   SUBJECT   TO   THE   POWER   OF 
ANOTHER  PERSON,  ARE  FREED  FROM  THAT  POWER. 

(§  124). 
(A)  PERSONS  IN  POTESTATE  (§  125). 

I.  SEEVI. — Are  freed  from  dominica  potestas  by  manumis- 
sion, as  already  explained  (§  126)  (pp.  110,  115). 

II.  LIBEEI. — Are  freed  from  patria  potestas  in  the  following 
ways :— 

1.  Death   of  paterfamilias. — All  sons  and  daughters  be- 
came at  once  sui  juris  ;  but  grandchildren  only  in  case  their 
father  was  already  dead,  or  by  capitis  deminutio  had  ceased 
to  belong  to  the  agnatic  familia — for  otherwise  they  were 
subject  to  his  patria  potestas    [and  the  same  remark  applies 
to  other  descendants]  (§  127). 

2.  Capitis  deminutio   maxima  or  media  of  paterfamilias 
or  filius  or  /ilia  familias. —  [The  legal  effect  was  practically 
the  same  as  death.] 

(1)  Maxima  (p.  133). — If  it  occurs  by  pater  or  filius  being 
captured  in  war,  patria  potestas  is  merely  suspended  while 
he  is   in  captivity.     For  by  the  jus  postliminii  (p.  55),  he 
resumes  all  his  former  rights  as  a  civis  as  soon  as  he  recovers 
his  liberty,  and  his  legal  position  is  the  same  as  if  he  had 
never  been  captured.     Thus  he  again  exercises  or  becomes 
subject  to  the  old  patria  potestas.     But  if  he  dies  in  captivity 
it  is  a  doubtful  point  whether  the  patria  potestas  is  deemed 
to  have  ended  at  the  date  of  his  capture  or  at  that  of  his 
death  (§  129). 

(2)  Media  (§   128)    (p.  133).— Formerly,   when  bands  of 
Eoman  colonists  were  sent  into  Latin  districts,  a  filius  lost 
civitas  if,  with  consent  of  his  paterfamilias,  he  joined  such  a 
band  (§  131)  (p.  71). 


HOW  PATRIA  POTESTAS  ENDS.          135 

3.  Capitis  deminutio  minima  of  paterfamilias  or  filius  or 
filiafamilias. 

(1)  Mancipatio  by  the  paterfamilias. — Before  the  XII. 
Tables  mancipatio  had  the  effect  of  only  suspending  patria 
potestas.  The  XII.  Tables  provided  that  three  mancipations 
of  &  filius  destroyed  patria  potestas  and,  by  inter pretatio,  one 
mancipatio  of  any  other  descendant  destroyed  patria  rjotestas 
(§  132).  Thus  the  first  and  second  mancipation  of  a  son  only 
suspended  patria  potestas,  and  consequently  a  child  conceived 
by  the  son  after  the  first  or  second  mancipation  was  born  in 
the  patria  potestas  of  the  son's  paterfamilias,  even  if  not  born 
till  after  the  third  mancipation ;  but  a  child  conceived  after 
the  third  mancipation  of  a  son,  or  the  one  mancipation  of  a 
grandson,  or  other  male  descendant,  was  not  in  the  man- 
cipator's  patria  potestas.  And  according  to  Labeo  (p.  100) 
such  child  was  at  birth  in  mancipio  of  the  person  in  whose 
mancipium  the  father  was  at  the  date  of  conception ;  but  the 
rule  now  is  that  the  child's  status  is  in  suspense  until  the 
father  either  dies  in  mancipio  or  is  manumitted :  in  the 
former  case  the  child  is  sui  juris,  in  the  latter  he  is  in  his 
father's  patria  potestas  (§§  135,  135  a).  [Of  course  it  is  here 
assumed  that  the  child  was  conceived  injustiis  nuptiis  (p.  117). 
Labeo 's  opinion  was  in  strict  accordance  with  the  rule  of  the 
old  jus  civile  (p.  120) ;  the  rule  in  force  in  the  time  of  Gaius 
was  probably  due  to  juristic  interpretation.] 

[The  single,  or  the  three  mancipations,  formed  part  of 
the  process  of  adoptio  and  emancipatio ;  hence  a  person 
could  not  be  given  in  adoption  or  emancipated  without  the 
destruction  of  the  patria  potestas  to  which  he  was  subject,  and 
hence  Gaius  describes  adoptio  and  emancipatio  as  modes  by 
which  persons  were  freed  from  patria  potestas.  But,  strictly 
speaking,  it  is  the  mancipatio  which  ends  the  patria  potestas.] 
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(a)  Adoptio  (§  134)  [described  on  p.  125]. 

(b)  Emancipatio. — Was  the  process  whereby  &  paterfamilias 
released  hisfilius  or  filia  from  p atria  potestas  and  made  him 
(or  her)  sui  juris.     The  process  was  exactly  the  same  as  that 
of  adoptio  except  that,  instead  of  ending  with  in  jure  cessio 
to  the  adoptive  father,  it  terminated  with  manumission  by 
the  person  to  whom  the  third   (or  single)   mancipation  had 
been  made,  or  (as  was  the  usual  practice)   by  the  original 
mancipator  to  whom    the  descendant  was  re-mancipated  after 
the  third  (or  single)  mancipation.     The  final  manumitter  [be- 
came   the   patronus    of    the    emancipated    person    and    was 
tutor  if  such  person  was  impubes  or  a    woman,    and    was 
also]  entitled  to  the  hereditas  [if  such  person  died  intestate 
without  sui  heredes  (p.  48)]  and  that  was  why  it  was  usual 
to   remancipate   such  person    before   the   final  manumission 
(§§   132,   132  a).      The  paterfamilias  can  emancipate  any 
descendant,  e.g.,  if  he  has  a  son  and  grandson  in  his  potestas 
he  can  emancipate  either  and  keep  the  other  in  his  potestas 
(§  133). 

(2)  Coemptio. — If  a  filia  made  a  coemptio  with  A  with  the 
consent  of   her  paterfamilias,   either   matrimonii   causa  or 
fiducice  causa,  she  passed  into  the  manus  ot  A  and  ceased  to 
be  in  patria  potestate ;  but  unless  A  is  her  husband  she  is  not 
deemed  to  be  in  loco  filice  to  A  (p  131).     If  married  by  con- 
farreatio  she  only  became  subject  to  manus  in  respect  of  sacra 
and  so  remained  in  patria  potestate  (p.  130,  §  136). 

(3)  Adrogatio   of  paterfamilias. — If  a  paterfamilias    had 
descendants  in  his  patria  potestas,  and  gave  himself  in  adro- 
gatio  to  A,  he  and  his  descendants  became  subject  to  A's  patria 
potestas,  and  so  he  ceased  to  have  potestas  over  his  descend- 
ants (p.  124,  §  107). 

4  Filius  becoming  priest  of  Jupiter,  or  filia  becoming  a 
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vestal  virgin;  they  cease  to  be  in  patria  potestate  (§  130). 
[But  they  did  not  suffer  capitis  deminutio ;  so  this  is  an 
exception  to  the  rule  that  change  of  status  involved  capitis 
deminutio,  see  p.  56.] 

(B)  PERSONS  IN  MANU. 

Manus  created  by  coemptio,  and  manus  in  respect  of  sacra 
created  by  confarreatio  were  put  an  end  to  by — 

[1.  Death  of  the  person  who  had  manus  over  the  woman, 
to  the  same  extent  that  death  destroyed  patria  potestas  (cf. 
§  127).] 

2.  Capitis  deminutio  maxima  or  media  of  either  the  person 
ivho  had  manus  or  of  the  woman  subject  to  it,  to  the  same 
extent  that  it  put  an  end  to  patria  potestas  (cf.  §§  128,  129), 
[e.g.,  A  has  manus  over  his  wife  B  and  his  son's  wife  C.     A 
dies,  B  is  sui  juris  but  C  is  in  manus  of  her  husband.     A  is 
captured  in  war ;  B  is  sui  juris,  but  C  is  in  her  husband's 
manus ;    if  A   recovers  his  liberty  he  resumes  manus  over 
both  B  and  C. 

3.  Diffarreatio  and  Mancipatio. — [Manus  in  respect  of  sacra 
by  confarreatio  was  put  an  end  to  by  the  religious  form  of 
divorce  called  diffarreatio  (p.  130).]      Manus  created  by  coem- 
ptio was  put  an  end  to  by  one  mancipatio    [which  involved 
capitis  deminutio  minima}    (just  as  a  /ilia  was  released  from 
patria  potestas  by  a  single  mancipatio),  and  then  by  manu- 
mission the  woman  became  sui  juris  (§  137).     If  the  coemptio 
had  been  fiducice  causa,  the  woman  could  always  compel  the 
person  in  whose  manus  she  was  to  mancipate  her  (fiducicB 
causa}.     But  if  the  coemptio  had  been  matrimonii  causa  she 
could  no  more  compel  the  person,  in  whose  manus  she  was, 
to  mancipate  her,  than  a  filia  could  compel  her  paterfamilias 
to  mancipate  her,  unless  she  had  sent  a  repudium  (i.e.,  notice 
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of  divorce)  to  her  husband ;  for  in  that  case  she  could  compel 
mancipation  just  as  if  she  had  not  been  married  (i.e.,  just  as 
if  the  coemptio  had  been  fiducice  causa  (§  137a). 

[If  a  marriage  had  not  been  solemnised  by  confarreatio  it 
could  be  dissolved,  not  only  by  mutual  expressions  of  unwilling- 
ness to  continue  the  relation  of  husband  and  wife,  but  even 
by  either  party  expressing  such  unwillingness.  The  general 
name  for  divorce  was  divortium ;  the  expression  of  un- 
willingness, whether  mutual  or  by  one  party,  was  called 
repudium  (Sohm,  p.  495).  By  the  Lex  Julia  de  adulteriis 
(B.C.  18)  the  repudium  was  not  effectual  unless  communicated 
by  a  freedman  of  the  family  in  the  presence  of  seven  cives 
Eomani  puberes.  It  seems  doubtful  whether,  in  earlier  times, 
a  wife  in  manu  could  dissolve  the  marriage  by  sending  a 
repudium,  but  in  the  time  of  Gaius,  at  any  rate,  she  had 
this  power.  When  once  the  marriage  tie  had  been  dissolved 
by  either  party  sending  a  repudium,  the  wife  could  insist  on 
being  freed  from  manus.] 

[4.  Adrogatio. — If  the  person  who  had  a  woman  in  manu 
gave  himself  in  adoption,  he  became  subject  to  the  patria 
potestas  of  the  adrogator,  and  the  woman  ceased  to  be  in  his 
manus  and  became  subject  to  that  of  the  adrogator.] 

(C)  PERSONS  IN  MANCIPIO. 

Being  in  loco  servorum  they  are  freed  from  mancipium  on 
being  manumitted  vindicta,  censu,  or  testamento,  but  the 
Lex  ^Elia  Sentia  and  Lex  Fufia  Caninia '  [which  put  restric- 
tions on  the  manumission  of  slaves  (p.  115)]  do  not  apply,  and 
they  become  sui  juris  [except  when  they  are  filii  who 
have  not  been  mancipated  three  times  (p.  135)]  (§§  138,  139). 

By  means  of  the  census  they  could  be  manumitted  even 
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against  the  will  of  the  person  in  whose  mancipium  they  were 
except  in  two  cases  : — 

(1)  When  in  mancipio  in  trust  to  be  remancipated  to  their 
father    [see   adoptio  and   emancipatio   (pp.  125,  136)]  ;  for 
in  such  a  case  the  father  has,  as  it  were,  reserved  to  himself 
power  over  the  child. 

(2)  When  in  mancipio  on  account  of  a  delict  committed  by 
them,  e.g.,  A's  son  B  has  stolen  C's  property,  and  A  having 
been  condemned  to  pay  the  money  penalty  on  behalf  of  B, 
surrenders   B  to  C    by   mancipatio   in   lieu   of   paying   the 
penalty ;  for  in  such  a  case  C  holds  B  in  lieu  of  the  money 
compensation  (p.  132,  §  140). 

Usually  persons  are  in  mancipio  only  as  a  matter  of  form 
(§  141),  [i.e.,  fiducice  causa,  and  then,  of  course,  the  person 
in  whose  mancipium  they  were  could  always  be  compelled  to 
manumit  by  actio  fiducia  (p.  33).] 

THIED    DIVISION    OF    PERSONS. 

Of  persons  who  are  not  subject  to  potestas,  nor  to  manus, 
nor  to  mancipium,  some  are  in  tutela,  or  in  curatione,  and 
some  are  not.  By  finding  out  who  are  in  tutela  vel  in 
curatione,  we  shall  also  discover  those  who  are  not  (§  142). 

(A)    PERSONS    IN   TUTELA    (UNDER   GUARDIANSHIP)  (§  143). 

Persons  sui  juris  are  under  tutores  (guardians)  : — 

(1)  If  they  are  impuberes  [whether  males  or  females,  and 
were  called  pupilli  if  males,  and  pupillce  if  females] . 

(2)  If  they  are  mulieres   (i.e.,  females  who  are  puberes) 
except  (a)  vestal  virgins,  and  (b)  by  the  Lex  Julia  et  Papia 
Poppcea  [A.D.  9]  women  who  had  borne  a  certain  number  of 
children    [i.e.,  ingenues  three  children,  libertine  four,  but  in 
some  cases  three]  (p.  152) ;  (§§  144,  194). 
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That  impuberes  should  be  in  tutela  is  in  accordance  with 
naturalis  ratio  (p.  104)  on  account  of  their  tender  age,  and 
there  is  hardly  a  country  which  does  not  recognise  it  (§  189). 

But  there  seems  to  be  no  sound  reason  why  women  who 
are  puberes  should  be  in  tutela.  The  reason  usually  given, 
namely,  that  they  are  liable  to  be  imposed  upon  on  account 
of  their  weakness  of  judgment  (propter  animi  levitatem),  and 
so  it  is  only  fair  that  they  should  be  under  tutor  es,  is  more 
specious  than  true ;  for  women  of  full  age  manage  their  own 
affairs  and  it  is  only  as  a  matter  of  form  that,  in  some  cases, 
the  guardian  gives  his  sanction,  and  often  he  can  be  compelled 
to  do  so  against  his  will  by  appeal  to  the  praetor  (§  190). 
And  for  that  reason  a  woman  cannot  sue  her  guardian  by 
tutela,  judicium  (p.  151)  whereas  the  guardian  of  an 
impubes  can  [by  that  action]  be  compelled  to  render  an 
account  when  the  ward  attains  puberty  (§  191).  Peregrines 
are  sometimes  under  a  similar  kind  of  guardianship,  e.g.,  by 
the  law  of  the  Bythinians  a  woman  cannot  make  a  contract 
without  the  "authority  of  her  husband,  or  of  her  son  who  has 
attained  puberty  (§  193).  [Although  tutela  impuberum  was 
in  accord  with  naturalis  ratio  yet  it  was  an  institution  of 
jus  civile ;  only  cives  could  be,  or  have,  tutores,  except  Latini 
Juniani  (cf.  Poste,  p.  104).] 

[The  original  object  of  tutela  impuberum  was  the  protection, 
not  only  of  the  impubes,  but  also  of  the  family  property  in 
the  interests  of  the  gens  and  agnati.  For  at  the  death  of 
an  impubes  who  was  sui  juris  his  hereditas  passed  to  his 
gens  (and  after  the  XII.  Tables  to  agnati)' — an  impubes  being 
incapable  "of  having  sui  heredes  or  of  making  a  will,  in  comi- 
tiis  calatis  (p.  50),  or  by  mancipatio  even  with  the  guardian's 
sanction  after  wills  per  ces  et  libram  were  introduced  (p.  51). 

The  original  object  of  tutela  mulierum  seems  to  have  been 
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the  same,  i.e.,  the  protection  of  the  family  property  in  the 
interests  of  the  gens,  and  (after  the  XII.  Tables)  of  the  agnati 
(p.  52),  who  must  have  eventually  become  entitled  to  it  at 
her  death  if  she  did  not  marry  and  pass  into  the  husband's 
family  by  becoming  subject  to  manus ;  for  as  a  woman  could 
have  no  patria  potestas  she  could  have  no  sui  heredes.  Ac- 
cordingly no  transaction  which  affected  the  family  property 
directly  or  indirectly,  e.g.,  alienation  of  res  mancipi,  or  con- 
tracting debts,  was  valid  if  entered  into  by  a  woman  without 
the  sanction  of  her  guardian  who  was  originally  a  gentilis  or 
agnatus.  It  seems  that  confarreatio  required  the  consent  of 
the  gens,  for  probably  the  ten  witnesses  (p.  41)  represented 
the  gens.  Coemptio  was  invalid  without  the  guardian's  con- 
sent. In  early  times  a  woman  could  not  make  a  will,  for  the 
only  wills  were  those  made  in  comitiis  calatis  or  in  procinctu 
(p.  50)  and  so  were  only  available  for  men  of  full  age. 
And  when  the  will  per  as  et  libram  became  recognised 
(p.  51)  and  so  a  woman  could  make  a  will,  it  was  invalid 
even  if  made  with  her  guardian's  consent  unless  she  first 
severed  her  connection  with  her  agnatic  family  (§  115  a). 
In  other  words,  her  agnati  were  regarded  as  having  such  an 
indefeasible  right  to  the  hereditas,  so  long  as  she  remained  a 
membar  of  the  agnatic  family,  that  they  could  not  be  deprived 
of  it  by  a  will,  even  though  an  agnate  were  guardian  and 
consented  to  the  will.  Hence,  probably,  originated  the  de- 
vice of  the  coemptio  fiducia  causa  (p.  131)  ;  with  the  con- 
sent of  her  guardian  the  woman  made  a  coemptio  fiducice 
causa  with  A,  and  so  all  her  property  passed  to  him.  Then 
A  mancipated  her  fiducice  causa  to  B  who  manumitted  her 
and  so  became  her  tutor  fiduciarius.  Then  A  restored 
her  property  to  her  in  further  performance  of  the  trust,  and 
then  she  made  a  will  with  B's  consent,  which  would  now  be. 


142  DIFFERENT    KINDS    OF    TUTORES. 

valid  for  she  had  ceased  to  have  any  agnati — by  the  coemptio 
she  ceased  to  be  a  member  of  the  old  agnatic  family  and  came 
into  A's  agnatic  family,  and  by  the  mancipalio  she  ceased  to 
belong  to  A's  agnatic  family,  so  when  the  manumission  made 
her  sui  juris  she  had  no  agnati  at  all.]  It  was  not  until  the 
reign  of  Hadrian  [A.D.  117-138]  that  a  Sc.  enabled  a  woman 
to  make  a  valid  will  without  first  dissolving  agnatic  ties  by 
the  coemptio  fiducice  causa  (§  115  a). 

1.  Different  kinds  of  Tutor es. 

I.  [Tutores  testamentarii,  i.e.,  appointed  directly  by,  or  in- 
directly under  a  power  conferred  by,  a  testamentum  (will).] 

Any  par  ens  (i.e.,  ascendant)  can  by  will  appoint  a  tutor 
to  all  male  impuberes,  and  all  females  of  any  age,  even  married 
daughters,  in  his  patria  potestas,  and  to  all  women  in  his 
manus,  who  become  sui  juris  at  his  death,  e.g.,  A  could 
appoint  a  tutor  to  a  grandson  whose  father  was  dead,  or  had 
been  emancipated,  but  not  to  one  whose  father  was  alive  and 
in  A'  s  patria  potestas,  for  in  the  former  case  the  grandson 
would  be  sui  juris  at  his  death,  but  in  the  latter  he  would 
become  subject  to  his  father's  potestas.  Again,  A  could 
appoint  a  tutor  to  his  wife  in  his  manus,  and  also  to  his 
daughter-in-law  in  [his]  manus  [provided  her  husband  were 
dead  or  had  suffered  capitis  deminutio,  for  otherwise  at  A's 
death  the  daughter-in-law  would  be  in  her  husband's  manus] 
(§§  144,  146,  148). 

Tutores  may  also  be  appointed  by  will  to  postumi  liberi 
(children  born  after  the  will  has  been  made)  provided  that 
they  would  have  been  in  the  testator's  patria  potestas  if  born 
in  his  lifetime  and  would  have  become  sui  juris  at  his  death 

(3 
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Tutores  testamentarii  are  divided  into  tutores  dativi  (directly 
appointed  by  the  will)  and  optivi  (appointed  under  a  power 
given  by  the  will)  (§  154). 

1.  Tutores  dativi. — Were  those  directly  nominated  by  the 
will  in  proper  technical  words,  e.g.,  "  Titium  liberis  meis  (or 
(uxori  mece)  tutor  em  do,"  or  "liberis  meis  (or  uxori  mece) 
Titius  tutor  esto"   (§   149). 

2.  Tutores   optivi. — Were    tutores    selected    by  a   woman 
who  had  been  in  the  manus  of  the  testator  and  to  whom  the 
will  had,  in  proper  technical  words,  given  optio  tutor  is  (power 
to  select  a  tutor),  e.g.,  "  TiticR  uxori  mece,  tutoris  optionem 
do".      The  woman  can    then    select   a   tutor  to  act  in    all 
matters  or  in  one  or  two  only  (§    151). 

The  optio  may  be  plena  (unrestricted)  or  angusta  (restricted) 
and  there  is  a  great  difference  between  them. 

Plena  occurs  when  given  as  above ;  it  enables  the 
woman  to  select  as  often  as  she  pleases,  [e.g.,  as  often  as 
the  tutor  died  she  could  select  another] .  Angusta  is  given 
thus—  "  TiticB  uxori  me<%  tutoris  optionem  dumtaxat  semel  (or 
bis)  do" ;  it  only  enables  her  to  select  the  exact  number  of 
times  specified  (§§  152,  153). 

[The  power  to  appoint  guardians  by  will  was  recognised 
by  the  XII.  Tables.  But  only  parentes  could  do  so,  and 
they  only  in  the  cases  above  explained.] 

II.  Tutores  legitimi  [i.e.,  persons  who  became  guardians 
ipso  jure  under  the  provisions  of  the  XII.  Tables  or  the 
interpretation  thereof ;  thus  they  became  guardians  without 
being  appointed  by  any  other  person.  The  following  persons 
were  tutores  legitimi] . 

1.  Agnati. — If  no  tutor  has  been  appointed  by  will,  the 
XII.  Tables  provided  that  the  agnati,  i.e.,  persons  related 
through  males  (§  156  ;  but  see  definition,  p.  132)  who  are  in 
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nearest  degree  shall  be  tutores,  and  if  there  are  no  agnati, 
the  gentiles.  But  the  right  of  the  gens  to  the  tutela  has  long 
since  become  obsolete  (§§  155,  164,  164  a)  and  the  agnatic 
guardianship  of  women  was  abolished  by  the  Lex  Claudia 
[A.D.  47,  probably  a  Sc.] ,  so  a  woman  above  the  age  of 
puberty  cannot  be  compelled  to  be  under  the  tutela  of  her 
agnates  [i.e.,  the  Lex  having  extinguished  the  right  of  the 
agnates  to  be  ipso  jure  the  guardians  of  women,  they  could 
not  be  such  guardians  unless  expressly  appointed  (Muir.,  p. 
61  n.  3)]  (§  "157).  [As  to  agnati  and  gentiles,  see  p.  52.] 

2.  Patroni  liber  ique  eorum. — By  interpretation  of  the  XII. 
Tables  the  tutela  of  libertini  impuberes  and  libertines  of 
any  age  belongs  to  the  patroni  and  their  liberi  [i.e.,  to  the 
manumitter  of  the  slave,  and,  if  the  manumitter  died,  to  such 
of  his  male  children  or  other  descendants  as  were  in  his  patria 
potestas  and  became  sui  juris  at  his  death] . 

The  XII.  Tables  had  provided  that  at  the  death  intestate 
of  a  libertina,  or  a  libertinus  [who  left  no  sui  heredes] ,  the 
hereditas  should  belong  to  patroni  and  their  liberi.  And 
from  this  the  veteres  [the  old  interpreters  of  the  law, 
i.e.,  of  the  Eepublic]  inferred  that  it  was  the  intention  of 
the  enactment  that  the  tutela  should  also  belong  to  the 
patroni  and  their  liberi ;  for  when  by  the  law  of  the  XII. 
Tables  the  agnati  took  an  hereditas  they  also  became  tutores 

(§  166). 

But  with  regard  to  Latince  and  Latini  [Juniani]  the 
tutela  does  not  always  belong  to  the  manumitter,  but  to  him 
who  was  quiritariau  owner  before  the  manumission ;  e.g.,  if  A 
is  quiritarian  and  B  bonitarian  owner  of  a  female  slave,  and 
B  alone  manumits  her  and  so  she  becomes  a  Latina  [Juniana] , 
A  will  become  entitled  to  the  hereditas  at  her  death  and  so 
will  be  her  tutor,  although  B  will  be,  entitled  to  hej  property 
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tinder  a  grant  of  bonorum  possessio  (p.  85)  by  the  praetor. 
And  this  is  provided  by  the  Lex  Junia  [Norbana,  A.D.  19,  p. 
110]  (§§  35,  167). 

3.  Parentes. — If  a  paterfamilias  A  mancipates  a  son  [three 
times]  or  any  other  descendant  [once]  and  the  son,  daughter 
or  grandchild,  etc.,  is  remancipated  to  A  and  then  manu- 
mitted by  him,  A  acquires  legitima  tutela  (§  166).  [This 
tutela  seems  to  have  been  due  to  interpretation  in  analogy  to 
that  of  the  patroni] ;  but  whereas  the  liberi  of  the  patroni 
have  also  legitima  tutela,  the  liberi  of  a  parens  are  classed  as 
tutor es  fiduciarii  (§§  172,  175)  [see  next  class] . 

III.  Tutor  es   fiduciarii. — 1.    The    manumitter   of    a   free 
person  mancipated  to  him  \_fiduci<%  causa]  by  a  parens  or  a 
party  to  a  coemptio,  became  the   tutor  of  the  manumitted 
person.     This  was  called  tutela  fiduciaria  (§  166  a)    [p.  59; 
emancipatio,  p.  136,  coemptio,  pp.  131,  141] . 

2.  The  liberi  of  a  parens,  who  was  guardian  of  his  eman- 
cipated child,  were  guardians  of  the  emancipated  child  at  the 
death  of  the  parens,  and  are  classed  amongst  tutor  es  fiduciarii 
(§  175),  [e.g.,  A  having  a  daughter  B  and  son  C  in  his  patria 
potestas,  emancipates  B  and  becomes  her  tutor  legitimus. 
A  dies,  C  becomes  tutor  fiduciarius  of  his  sister  B] . 

IV.  Tutor  es  cessicii. — When  the  guardian  of  a  female  is 
tutor  legitimus,   he  has  the  right  to  transfer  the  tutela  to 
another  person  by  in  jure  cessio,  and  that  person  is  called 
tutor    cessicius.      But   the    tutela   over    a    male   cannot    be 
transferred  for,  as  it  ends  at  the  age  of  puberty,  it  is  not 
burdensome  (§§  168,  169). 

At  the  death  or  capitis  deminutio  of  the  tutor  cessicius  the 
tutela  reverts  to  him  who  transferred  it. 

At  the  death  or  capitis  deminutio  of  the  person  who  trans- 
ferred it,  the  tutela  passes  from  the  tutor  cessicius  to  the 

10 
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parson   next   entitled   after   the   person   who   transferred   it 

(§  "0). 

As  the  Lex  Claudia  (p.  144)  abolished  agnatic  guardianship 
of  women,  of  course  no  question  can  arise  as  to  the  capacity 
of  agnati  to  transfer  guardianship  of  women  (§  171).  Some 
jurists  think  that  tutor  es  fiduciarii  have  no  right  to  transfer 
the  tutela  because  they  undertook  it  voluntarily ;  and  although 
this  is  the  better  opinion  yet  it  does  not  affect  a  parens  who 
is  guardian  of  a  woman,  for  the  parens  is  a  tutor  legitimus 
and  has  the  same  right  as  a  patronus  to  transfer  the  tutela 

(§  172). 

V.  Tutores  appointed  by  magistrates. 

1.  Tutores  Atiliani  ;  and  tutor  es  ex  Lege  Julia  et  Titia. 

If  a  person  [required  to  be  in  tutela]  has  no  tutor  at  all, 
then,  (1)  In  the  city  of  Borne,  a  guardian  is  appointed  by  the 
prc&tor  urbanus  and  a  majority  of  the  tribuni  plebis  under  the 
Lex  Atilia  [date  uncertain  but  not  later  than  B.C.  186]  and 
is  called  tutor  Atilianus.  (2)  In  the  provinces,  a  guardian  is 
appointed  by  iheprceses  under  the  Lex  Julia  et  Titia  [B.C.  32] 
(§  185) ;  e.g.,  if  a  tutor  testamentarius  is  appointed  condition- 
ally, or  from  a  certain  time,  or  the  heres  [instituted  in  the  will] 
has  not  yet  accepted  the  hereditas,  the  magistrate  appoints  a 
guardian  who  ceases  to  be  guardian  when,  by  the  fulfilment 
of  the  condition,  or  arrival  of  the  time,  or  acceptance  of  the 
hereditas,  the  tutor  testamentarius  is  qualified  to  act  (§  186). 
[A  will  was  inoperative  until  the  heres  named  in  it  had 
accepted  the  hereditas.]  Again,  if  a  guardian  be  captured  in 
war  a  magisterial  guardian  should  be  appointed,  who  ceases 
to  be  guardian  as  soon  as  the  former  guardian  recovers  his 
liberty,  for  he  then  becomes  guardian  again  by  jus  postliminii 

(SS  187). 

2.  Tutores  appointed  under  the  Senatusconsultum.      [The 
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date  and  name  of  this  Sc.  is  uncertain.  In  fact,  some  writers 
think  the  following  points  mentioned  by  Gaius  were  decided 
by  several  Sc.  (of.  Poste,  p.  107).] 

The  praetor  at  Borne  and  the  presides  in  the  provinces  can 
appoint  a  tutor  (§  183)  under  the  following  circumstances : — 

(1)  If  a  tutor  mulieris  is  absent  [and  is  not  her  patronus, 
liber  of  he?  patronus,  nor  her  par  ens]  a  new  guardian  may  be 
appointed  and,  on  his  appointment,  the  tutela  of  the  former 
guardian  ceases  (§  173). 

(2)  If  a  tutor  mulieris  is  patronus,  under  which  term  is 
included  the  liber  of  her  patronus,  and  her  par  ens  (§§  174, 
175)  he  cannot  be  superseded  by  a  magisterial  guardian,  but 
a  temporary  guardian  (§  181)  may  be  appointed — 

(a)  Sometimes  if  the  guardian  is  absent,  e.g.,  if  the  woman 
wishes  to  enter  upon  an  inheritance  (§  176)   [which  she  could 
not  do  without  her  guardian's  sanction,  p.  150] . 

(b)  If  the  son  of  a  patron  is  guardian  and  is  a  pupillus 
[and  the  woman  wishes  to  enter  upon  an  inheritance]  (§  177), 
or,  by  the  Lex  Julia  de  maritandis  ordinibus  [A.D.  4]    if  she 
wishes  to  provide  a  dos  (§  178).     For  the  patron's  son  un- 
doubtedly becomes  guardian,  although  he  cannot  act  as  her 
guardian  because  he  cannot  act  for  himself  without  his  own 
guardian's  sanction  (§  179). 

(c)  If  the  guardian  is  a  lunatic  or  dumb  and  the  woman 
wishes  to  provide  a  dos  (§  180). 

[Dos. — A  husband  acquired  no  right  to  his  wife's  property 
unless  she  was  sui  juris  and  passed  into  his  manus  (for  a 
filiafamilias  had  no  property),  and  yet  the  husband  had  to 
maintain  the  wife  and  family.  Accordingly,  it  had  been  the 
custom  from  an  early  date,  for  the  paterfamilias  who  gave 
his  daughter  in  marriage  to  provide  a  marriage  portion  called 
dos  which  was  given  to  the  husband.  If  the  bride  were  sui, 
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juris,  and  did  not  pass  into  manus,  she  or  her  relations  pro- 
vided a  dos.  It  was  either  given  at  once  (dotis  datio ) ;  or 
promised  to  be  given  at  a  future  time  (dotis  promissio)  (a)  by 
a  special  form  of  words  called  dotis  dictio  (p.  197),  only 
available  to  the  bride  or  her  paternal  ancestor  or  her  debtor 
by  her  order,  e.g.,  Julia  to  whom  A  owes  money,  orders  A  to 
promise  it  to  her  intended,  or  (b)  by  stipulatio  (p.  197) 
by  which  any  one  could  promise  dos.  As  to  the  power  of 
the  husband  over  dos,  see  p.  182.] 

(3)  If  a  tutor  impuberum  is  removed  from  office  as 
"suspected,"  or  is  excused  from  acting  for  some  good 
reason  (p.  156),  a  new  guardian  may  be  appointed  and  on 
his  appointment  the  tutela  of  the  former  guardian  ceases 
(S  182). 

3.  Tutores  prcetorii. — Formerly,  when  the  legis  actiones 
(p.  10)  were  in  use  a  [temporary]  guardian  used  to  be  ap- 
pointed by  the  prcetor  urbanus,  in  the  event  of  a  law  suit 
arising  between  a  guardian  and  ward,  to  act  on  behalf  of  the 
ward.  Such  a  guardian  was  called  tutor  prcetorius. 

But  after  the  legis  actiones  had  been  abolished  the  practice 
of  appointing  a  tutor  pr&torius  ceased,  according  to  the  opinion 
of  some  [jurists] ,  while  others  think  that  he  may  still  be  ap- 
pointed in  a  legitimum  judicium  (§  184). 

[The  legis  actiones  were  abolished  by  the  Lex  ^butia  and 
dues,  Leges  Julia  (p.  86),  except  in  two  cases  mentioned  by 
Gaius,  iv.,  §  31. 

Legitimum  judicium  was  an  action  brought  at  Rome, 
or  within  the  first  milestone  from  that '  city,  between  cives 
Eomani,  and  before  a  single  judex  (iv.,  §  104).  Such  actions 
were  regulated  by  the  Lex  Julia  judiciaria,  probably  one  of 
the  duce  Leges  Julia  above-mentioned,  and  so  were  called 
*  legitima  judicia  ".  After  the  changes  mentioned  by  Gaius 


POWEES   AND   DUTIES   OF   TUTOEES.  149 

the  practice  arose  of  appointing  a  curator  to  act  for  the  ward 
in  a  law  suit  between  guardian  and  ward.] 

II.  Powers  and  duties  of  the  tutor. 

I.  Tutores  impuberum. — The  functions  of  the  tutor  related 
to  the  person  and  to  the  property  of  the  ward. 

1.  As  to  the  person. — The  ward  was  not  necessarily  in  the 
actual  custody  of  the  tutor,  in  fact,  was  usually  under  the  care 
of  the  mother  or  other  near  female  relation.     But  the  tutor 
had  to  see  that  the  ward  was  properly  maintained  and  edu- 
cated, having  regard  to  his  or  her  social  position  and  fortune, 
and  had  to  provide  the  means  out  of  the  ward's  property. 

2.  As   to    the  property. — If   the    ward   were   infans    (i.e., 
under  the  age  of  seven),  he  or  she  was  in  the  eye  of  the  law 
incapable  even  of  going  through  the  form  of  any  legal  trans- 
action, so  the  entire  administration  of  the  ward's  affairs  was 
in  the  hands  of  the  guardian.     But,  from  the  age  of  seven 
till  puberty,  the  ward  had  capacity  to  enter  into  legal  trans- 
actions, and  so  could  himself  perform  acts  of  administration ; 
on  account,  however,  of  the  immaturity  of  his  intellectual 
powers  the  rule  was  established,  that,  so  far  as  a  transaction 
imposed  liabilities  upon  him,  it  was  void  of  legal  effect  unless 
his  guardian  was  present  at  the  time  he  entered  into  it  and 
gave   his  sanction,    called   interpositio   auctoritatis.       Thus, 
during  this  period,  the  chief  function  of  the  guardian  was  the 
giving  or  withholding  auctoritas,  as  he  thought  fit,  in  transac- 
tions by  which  the  ward  might  suffer  loss  or  incur  liabilities, 
e.g.,  alienation  of  property,  or  acceptance  of  an  inheritance, 
for  the  heres  was  liable  to  pay  the  debts  of  the  deceased. 

II.  Tutores  mulierum. — The  functions  of  the  guardian 
consisted  merely  of  interpositio  auctoritatis  in  certain 
transactions  which  were  not  valid  without  his  sanction, 
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These  transactions  were :  making  a  will,  accepting  an  inherit- 
ance, providing  a  dos,  entering  into  any  kind  of  contract 
under  which  she  might  incur  liabilities,  alienating  res  mancipi, 
making  a  coemptio.  In  all  other  matters  the  woman  had  full 
capacity  to  act  without  interpositio  auctoritatis,  e.g.,  she  had 
full  power  to  alienate  res  nee  mancipi  (ii.,  §  80).  And  this 
seems  to  prove  that  tutela  mulierum  was  an  established  in- 
stitution at  the  early  period  when  the  only  property  of 
sufficient  importance  to  be  recognised  by  the  jus  civile  as 
family  property  consisted  of  res  mancipi.  Accordingly  the 
woman  was  free  to  dispose  of  other  res,  and  this  capacity 
continued  after  res  nee  mancipi  came  to  comprise  most  valu- 
able kinds  of  property,  e.g.,  land  in  the  provinces. 

At  first  the  only  tutores  mulierum  seem  to  have  been  the 
tutores  legitimi  and  they,  no  doubt,  had  an  absolute  discretion 
in  giving  or  withholding  auctoritas. 

When,  by  the  device  of  coemptio  fiducia  causa,  tutores 
fiduciarii  mulierum  became  recognised,  they  were  regarded 
merely  as  trustees  for  the  woman  (Muir.,  p.  44  n.  7),  and  if 
they  refused  auctoritas  she  could  compel  them  to  give  it  by 
an  appeal  to  the  praetor,  and  the  same  rule  applied  to 
guardians  appointed  by  magistrates. 

By  the  end  of  the  Eepublic,  or  early  in  the  Empire,  the 
praetors  established  the  rule  that  even  tutores  legitimi  could 
be  compelled  to  give  auctoritas  if  there  were  any  very  weighty 
reasons  for  the  transaction  for  which  their  sanction  was 
necessary.  The  Lex  Claudia  (A.D.  47),  as  we  have  seen 
(p.  144),  abolished  the  right  of  the  agnati  to  be  tutores 
mulierum.  And  thus  in  the  time  of  Gaius]  — 

The  interpositio  auctoritatis  was  a  mere  formality  (§  190) 
except  when  the  tutor  was  patronus  [liber  of  patronus]  or 
parens,  for  they  could  not  be  compelled  to  give  it  unless  there 
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were  very  weighty  reasons  why  the  transaction  should  be 
carried  out.  This  power  is  given  to  them  in  order  to  prevent 
them  from  losing  the  inheritance  by  a  will,  or  its  depreciation 
by  debts  being  contracted,  or  the  more  valuable  portions 
being  alienated  [without  their  consent]  (§  192).  And  ac- 
cordingly the  woman  has  no  action  against  her  guardians  (ex 
tutela  judicium)  [also  called  actio  tutelce]  as  pupilli  and 
pupillce  have  (p.  62,  §  191). 

III.  How  Tutela  terminated. 

I.  The  office  of  any  individual  guardian  came  to  an  end 

by:- 

1.  His  death. 

2.  His  capitis  deminutio  maxima  or  media ;   and,  if  he 
was   a    tutor   legitimus,    his    capitis   deminutio   minima   by 
adrogatio,  for  it  extinguished  the  agnatic  relationship  between 
the  agnatus    and   ward,   or    the    quasi- agnatic    relationship 
between  patronus,   or  parens,   and    ward,   upon  which    his 
right  to  be  guardian  depended  (cf.  §§  163,  195  b).      [As  the 
office   of   other   guardians   was   regarded   as  merely  munus 
publicum  it  was  not  affected  by  the  guardian  becoming  a 
filiusfamilias.'] 

3.  The  appointment  of  a  new  guardian  on  the  removal  of  a 
guardian  as  suspected  (p.  156),  or  on  account  of  his  absence 
if  a  tutor  mulierum  other  than  a  patronus  or  parens  (p.  147). 

4.  The  purpose  being  accomplished,  when  a  guardian  had 
been  appointed  for  a  temporary  purpose  (e-.g.t  p.  146). 

5.  Injure  cessio  of  tutela  mulierum  by  patronus  or  parens. 
But    this   rather   suspended    than    extinguished    the    tutela 
(see  p.  145). 

6.  By  the  death  or  capitis  deminutio  of  the  guardian  who 
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surrendered  a  tutela  mulierum,  in  the  case  of  a  person  being 
tutor  cessicius  (p.  145). 

7.  The  ward  becoming  free  from  tutela. 

II.  The  ward  became  free  from  tutela,  by:— 

1.  His  or  her  death. 

2.  His  or  her  capitis  deminutio,  whether  maxima,  media, 
or  minima.     Minima  occurred  if  a  pupillus  became  subject 
to  patria  potestas  by  adrogatio  (p.  124),  or  a  woman  passed 
into  manus  by  a  coemptio  made  with  her  guardian's  auctoritas 
(cf.  §  195  a,  p.  131). 

3.  Pupillus    attaining    puberty.     According    to     Sabinus, 
Cassius,  and  the  other  leaders  of  our  school,  puberty  depends 
on  physical  development  except  in  the  case  of  the  impotent, 
when  puberty  is  deemed  to  be  attained  at  the  [latest]  age  at 
which  it  is  usually  attained  [probably  age  of  eighteen] .     The 
leaders  of  the  other  school    [i.e.,  Proculians,  p.  100]    are  of 
opinion  that  puberty  should  be  regarded  as  a  matter  of  age, 
that  is,  they  think  puberty  is  reached  [at  the  age  of  fourteen 
for  males  and  twelve  for  females]  (§  196). 

[The  opinion  of  the  Proculians  ultimately  prevailed. 
Although  females  were  not  freed  from  tutela  on  attaining 
puberty,  yet  the  character  of  the  tutela  changed  from  tutela 
impuberum  to  tutela  mulierum.] 

4.  Mulier  (1)  becoming  a  vestal  virgin  (jj  145). 

(2)  Acquiring  jus  liberorum  under  Lex  Julia  et  Papia 
Popp&a  [A.D.  9] ,  i.e.,  an  ingenua  was  freed  from  tutela  by 
bearing  three  children,  and  a  liber tina  was  freed  from  tutela 
oipatronus,  or  liberi  oipatronus,  by  bearing  four,  and  from  any 
other  tutela  by  bearing  three  children  (§  194).  For  there 
are  many  ways  in  which  a  libertina  may  have  a  guardian 
who  is  not  her  patronus,  e.g.,  if  a  woman  manumits  her 
female  slave,  a  tutor  Atilianus  or  ex  lege  Julia  et  Titia  must 
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be  appointed,  for  the  patrona  [being  a  woman]  cannot  be 
guardian  (§  195).  Or  if  a  libertina  makes  a  coemptio  fiducia 
causa  with  her  patron's  auctoritas,  and  then  is  mancipated 
and  manumitted,  she  has  a  tutor  fiduciarius  (§  195  a}.  Or 
if  the  patronus  gives  himself  in  adoption  (p.  151)  a  tutor 
Atilianus  or  ex  lege  Julia  et  Titia  is  appointed  (§  195  b) ; 
likewise  if  patronus  dies  leaving  no  liber  who  belongs  to  the 
patron's  agnatic  family  (§  195  c). 

(B)  PERSONS  IN  CURATIONE. 

[Puberes  sui  juris  had,  in  the  eye  of  the  law,  full  legal 
capacity,  except  that  women  (unless  entirely  free  from  tutela, 
p.  152)  could  not  enter  into  binding  transactions  of  certain  kinds 
without  the  interposito  auctoritatis  of  their  tutor es  (p.  150).] 
But  such  persons  might  be  under  a  kind  of  guardianship 
called  curatio  (curatorship)  (§  197)  if  they  were  furiosi 
(lunatics)  or  prodigi  (prodigals)  or  adolescentes  (minors,  i.e., 
under  twenty-five  years  of  age).] 

I.   Curatio  furiosorum  et  prodigorum. 

[This  curatio  was  probably  older  than  the  XII.  Tables  by 
which  it  was  provided  that  the  nearest  agnati,  or  failing 
them,  the  gentiles  should  be  curatores  of  lunatics  and  prodigals. 
But,  later  on,  in  default  of  agnates  these  curators  were  ap- 
pointed, after  investigation  of  the  case,  by  the  same  magis- 
trates who  appointed  guardians  (cf.  Moyle,  p.  169). 

Thefuriosus  was  mentally  incapable  of  entering  into  any 
legal  transaction,  so  his  curator  had  the  entire  management 
of  his  property,  and  he  alone  did  all  acts  of  administration. 

The  prodigus  was  a  person  who  wasted  his  means  by 
leading  a  profligate  life.  Any  near  relation  could  apply  to 
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the  magistrate  to  interdict  the  prodigal  from  managing  his 
property  and  to  appoint  a  curator  to  manage  it  on  his  behalf. 
The  words  of  interdiction  pronounced  by  the  magistrate  were 
to  this  effect :  "  Whereas  your  profligacy  is  wasting  the  estate 
of  your  father  and  ancestors  and  reducing  your  children  to 
destitution,  I  hereby  interdict  you  from  the  control  of  your 
patrimony  and  from  all  dispositions  of  property"  (Moyle, 
p.  170).  " 

The  curator  prodigi  had  the  entire  management  of  the 
property  and  could  himself  do  all  acts  of  administration. 
But  as  the  prodigus  was  not  mentally  incapacitated  from  acting, 
and  as  the  object  of  the  interdiction  was  merely  to  prevent 
the  wasting  of  the  property  by  his  acts,  any  transaction  by 
which  he  acquired  benefit  was  valid  without  the  curator's 
approval.  Any  other  transaction  (i.e.,  by  which  property 
was  alienated  or  liabilities  incurred)  was  void  unless  entered 
into  with  the  approval  of  the  curator. 

The  curatio  ceased  as  soon  as  the  furiosus  recovered  his 
reason,  or  the  prodigus  became  a  reformed  character.] 

II.   Curatio  adolescentium  (§§  197,  198). 

[The  origin  of  this  curatio  is  attributed  to  the  Lex 
Platoria  (or  Lcetoria),  of  uncertain  date  but  not  later  than 
B.C.  186.  It  was  found  that  young  people  were  liable  to 
be  imposed  upon  by  older  men,  and  in  order  to  protect 
them  the  Lex  provided  that  any  person  who  overreached  a 
pubes  who  was  under  the  age  of  twenty-five  should  pay  a 
fine  and  incur  infamia  (i.e.,  he  was  declared  to  be  a  person 
of  bad  character  and  thus  incurred  certain  political  and  civil 
disabilities).  But  apparently  the  Lex  also  provided,  that  if  a 
transaction  with  a  minor  had  been  entered  into  with  the 


SATISDATIO.  155 

advice  of  a  curator  appointed  by  a  magistrate,  the  person 
dealing  with  the  minor  escaped  the  penalties  of  the  Lex.  At 
any  rate  curators  were  appointed  temporarily  to  advise  minors 
in  their  transactions  with  other  people — for  people  were 
chary  of  dealing  with  minors  without  the  interposition  of 
a  curator,  lest  their  conduct  might  be  construed  as  fraudu- 
lent. 

Later  on  the  praetor's  edict  protected  minors  in  cases  where 
there  had  been  no  overreaching  but  in  which  the  minor  had 
suffered  loss  through  his  inexperience  or  improvidence.  For  in 
such  cases  the  praetor  promised  restitutio  in  integrum  (i.e., 
rescission  of  the  transaction).  But  if  a  curator  had  advised 
the  minor,  the  praetor  would  not,  as  a  rule,  grant  restitutio. 

Thus,  although  a  minor  had  full  legal  capacity  he  found  it 
difficult  to  induce  people  to  have  dealings  with  him  unless 
he  first  obtained  the  appointment  of  a  curator.  But  he 
could  only  be  compelled  to  have  one  in  three  cases :  (1)  if 
he  sued  or  was  sued,  (2)  if  a  debtor  wished  to  pay  a  debt  and 
get  a  release,  and  (3)  if  he  wished  to  give  himself  in  adoption 
(adrogatio). 

Marcus  Aurelius  (A.D.  161-180)  enacted  that  on  application 
of  a  minor  a  curator  generalis  (i.e.,  permanent  curator  to  act 
in  all  cases  as  opposed  to  a  temporary  one  appointed  for 
particular  cases)  could  be  appointed  to  undertake  the  general 
administration  of  the  minor's  property.  This  enactment  is 
probably  rather  a  confirmation  of  what  had  become  the 
practice  than  an  entirely  new  provision  (Poste,  p.  115),] 

(C)  SOME  POINTS  COMMON  TO  TUTOEES  ET  CURATORES. 

I.  Satisdatio  tutorum  vel  curatorum. — To  protect  pupilli 
and  persons  in  curatione  against  destruction  or  deprecia- 
tion of  their  property,  the  praator  requires  tutor es  and 
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curatores  to  give  security  (satisdatio)  in  that  respect  (§ 
199).  [The  satisdatio  consisted  of  a  stipulatio  rem  salvam 
fore  (that  the  property  would  not  be  destroyed  or  depre- 
ciated). And  usually  the  tutor  or  curator  was  required 
to  obtain  fidejussores  (p.  208)  (sureties)  to  join  in  making 
the  promise,  each  of  whom  became  personally  liable  to  pay 
the  whole  of  any  loss  caused  by  the  fraud  or  negligence  (p.  62) 
of  the  tutor  or  curator.] 

But  security  is  not  always  given.  For  the  honesty  and 
diligence  of  tutores  testamentarii  is  approved  by  the  testator 
himself;  and  curator  e§  appointed  by  a  consul,  praetor  or 
prases  are  not,  as  a  rule,  required  to  give  security,  having 
been  selected  because  sufficiently  trustworthy  (§  200). 

II.  [Persons  excused  from  acting  as  tutores  and  curatores. 
The  office  of  tutor  or  curator  was  a  munus  publicum  (public 
duty)  which  any  civis  might  be  called  upon  to  fulfil.     Hence 
various  grounds  on  which  a  person  could  claim  exemption 
from  the  office  were  recognised  and  called  justce  causa  ex- 
cusationes,  e.g.,  employment  in  the  civil  or  military  service 
of  the  State,   bad  health,  old  age,  etc.      As  in  the  time  of 
Gaius  the  sole  object  of  tutela  and  curatio  was,  with  a  few 
exceptions  (p.  140),  the  protection  of  the  ward,  tenure  of  the 
office  was  usually  regarded  as  a  troublesome  duty  which  men 
were  glad  to  avoid. 

III.  Removal  of  a  tutor  or  curator  from  office  as  suspectus. 
If  the  conduct  of  the  tutor  or  curator  was  such  as  to  raise 
even    a    suspicion  of  fraud    or  negligence   (p.  62),   any    one 
interested  in   the  ward  could   bring   an  .action   called  actio 
tutoris    (or   curatoris)    suspecti,    and   the   magistrate,   if   he 
regarded  the  charge  as  sufficiently  proved,  could  remove  the 
tutor  or  curator  and  appoint  a  new  one  to  take  his  place.] 


BOOK  II.  (§§  1-97). 

DE  EEEUM  DIVISIONS  ET  DE  EEEUM  SINGU- 
LAEUM  ADQUISITIONE. 

DE  KERUM  DIVISIONS. 

Ees  (things)  are  either  in  nostro  patrimonio  (in  our  patri- 
mony) or  extra  nostrum  pair imonium  (outside  our  patrimony) 
(§  1),  [i.e.,  of  things  some  are,  and  some  are  not,  capable  of 
belonging  to  a  private  person] . 

THE  LEADING  DIVISION  is  INTO  EES  DIVINI  JURIS  AND  EES 
HUMANI  JURIS  (§  2). 

I.  Ees  divini  juris,  are  res  sacrce,  res  religiosce  (§  3)  and, 
in  a  manner,  res  sanctce  (§  8). 

1.  Ees  sacrce,  are  those  consecrated  to  the  gods  above  ($  4) 
by  the  Eoman  people,  e.g.,  by  Lex  or  Sc.  (§  5).     Anything 
consecrated  in  any  other  manner  [i.e.,  by  a  private  person] 
is  not  properly  sacrum,  yet  is  treated  as  pro  sacro  (as  quasi- 
sacred)  (§7). 

2.  Ees  religiosce,  are  those  devoted  to  the  gods  below  (§  4). 
We  can  at  our  own  will  make  land,  which  belongs  to  us, 
religiosum  by  burying  a  corpse  in  it,  provided  that  it  is  our 
duty  to  bury  the  deceased  (§  6).      [The  land  was  divini  juris 
to  this  extent  that  henceforth  it  could  only  be  used  as  a  burial 
ground  (Moyle,  p.  196).]      It  is  generally  held  that  land  in  the 
provinces  cannot  become  religiosum,  because  it  belongs  either 
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to  the  Eoman  people  or  to  the  Emperor,  and  we  [i.e.,  private 
persons]  only  have  possession  or  the  usufruct  of  it  (p.  93) ;  but 
yet  it  is  regarded  as  pro  religioso  (as  quasi-religiosum)  (§  7). 

3.  Res  sancttz,  such  as  the  walls  and  gates  of  a  city,  are 
in  a  manner  divini  juris  (§  8).  [Under  the  early  law  some 
res  were  consecrated  by  a  religious  ceremonial,  and,  in  addi- 
tion, penalties  were  imposed  on  persons  who  injured  them. 
Hence  they  were  called  sanctce  (from  sancire,  to  forbid  under 
a  penalty).  Later  on,  probably,  the  ceremony  of  consecration 
was  dropped,  but  the  penalty  was  still  imposed,  and  that  is 
why  Gaius  says  they  are  "in  a  manner"  divini  juris  (Moyle, 
p.  196).] 

Res  divini  juris  cannot  be  amongst  any  one's  [i.e.,  private 
person's]  belongings  (§  9).  [As  to  res  religiose,  a  private 
person  might  be  owner  of  the  burial  ground  to  this  extent 
that  he  might  have  the  exclusive  right  of  burial ;  but  he  could 
use  it  for  no  other  purpose.] 

II.  Res  humani  juris  [i.e.,  capable  of  belonging  to  human 
beings]  are  either  publics  or  private  (§  10). 

1.  Res  publiccs  (public  things)  cannot  belong  to  any  one 
[i.e.,  private  person]    but  are  regarded  as  belonging  to  the 
universitas  [i.e.,  corporate  body]  itself  (§  11).      [Universitas 
is  here  used  to  express  universitas  personarum,  i.e.,  an  aggre- 
gate of  human  beings  forming  an  ideal  whole,  e.g.,  the  State, 
a  Eoman  city  or  municipality  (c/.  Moyle,  p.  194)  similar  to 
our  municipal  corporations.    Res  universitatis  were  such  things 
as  theatres  and  race-courses,  etc.] 

2.  Res  privates,  are  those  which  may  .belong  to  [private] 
individuals  (§  11).     Such  a  res  may  have  no  owner  [for  the 
time  being] ,  e.g.,  a  res  which  forms  part  of  an  inheritance  be- 
longs to  no  one  until  the  heres  has  accepted  the  inheritance 
(§  9)  [in  which  cases  they  are  called  res  nullius] . 
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[Thus  res  extra  nostrum  patrimonium  consisted  of  (1) 
all  res  divini  juris,  and  (2)  such  res  humani  juris  as  were 
publics.] 

TWO  CROSS  DIVISIONS  OF  RES  PRIVATE. 
I.    BBS    CORPORALES    ET    INCORPORALES  (§   12). 

Res  corporales  are  those  which  can  be  touched,  as  land,  or 
a  slave,  or  a  garment,  gold,  silver,  etc.  (§  13). 

Res  incorporales  are  those  which  cannot  be  touched,  such 
as  those  which  consist  in  a  right,  e.g.,  an  inheritance,  usus- 
fructus  (p.  160),  obligationes  (p.  29)  in  whatever  way  con- 
tracted. And  it  does  not  signify  that  res  corporales  are 
comprised  in  an  inheritance ;  that  the  fruits  gathered  by 
ususfructuarius  are  res  corporales ;  and  that  what  is  due  to  us 
under  an  obligatio  is  generally  corporalis,  e.g.,  land,  a  slave, 
money.  For  it  is  the  right  itself  of  succession ;  the  right 
itself  of  using  and  taking  produce ;  and  the  right  itself  under 
the  obligatio,  which  is  incorporeal  [i.e.,  which  is  the  res  in- 
corporalis] .  To  the  same  class  belong  those  rights  over  the 
building  or  land  [of  another  person]  which  are  called  servi- 
tutes  (§  14,  p.  26). 

[Under  the  term  res  the  Eoman  jurists  seem  to  have 
included  everything  by  acquiring  which  a  man  is  actually 
or  prospectively  better  off  (cf.  Moyle,  p.  189).  The  division 
into  res  corporales  and  incorporales  seems  to  have  been  de- 
rived from  the  Stoic  philosophers  (p.  98),  who  distinguished 
between  material  or  physical  objects,  i.e.,  those  perceptible 
by  the  senses,  and  intellectual  objects,  i.e.,  those  perceptible 
only  by  the  mind.  But  the  jurists,  when  using  this  division 
in  their  legal  treatises,  confused  the  legal  right  itself,  which 
is  an  intellectual  thing,  with  the  subject-matter  of  the  right 
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which  may  be  either  a  material  or  an  intellectual  thing.     Thus 
they  use : — 

(1)  Res   corporales,   to  express   all  material  objects  over 
which  ownership  could  be  exercised. 

(2)  Res  incorporates,  to  express  all  legal  rights  except  that 
of  ownership  (cf.  Moyle,  p.  213;  Poste,  p.  125). 

As  to  the  nature  of  praedial  and  personal  servitudes  see 
p.  28. 

The  two  chief  kinds  of  personal  servitudes  were : — 

(1)  Usus/ructus,  i.e.,  the  jus  utendi  et  fruendi  (right  not 
only  to  use  but  to  take  all  the  produce  of  the  res  corporalis  of 
another  person)  but  without  altering  the  character  or  sub- 
stance of  the  res,  e.g.,  the  ususfructuarius  of  pasture  land 
could  use  it  for  grazing  or  haymaking  but  could  not  plough  it 
up  and  plant  corn. 

(2)  Usus,  the  jus  utendi  (right  of  personally  using  the  res 
corporalis  of  another),  e.g.,  the  person  who  had  usus  of  a  garden 
had  only  the  right  to  gather  sufficient  fruit  and  vegetables 
for  his  own  daily  use. 

In  the  defective  paragraph  §  14  a  Gaius  probably  gave  the 
following  examples  of  prsedial  servitudes  :— 

Urban. — Jus  altius  tollendi,  the  right  to  raise  the  height 
of  a  building  and  so  to  obstruct  a  neighbour's  lights  (which 
seems,  in  reality,  to  be  rather  the  exercise  of  the  unrestricted 
rights  of  an  owner  than  a  jus  in  re  aliena) ;  it  was  probably 
called  a  servitude  when  enjoyed  after  a  jus  ne  altius  tollatur 
had  been  extinguished  (Poste,  p.  144) ;  jus  ne  altius  tollatur, 
the  right  to  prevent  a  neighbour  from  raising  a  building  so  as 
to  obstruct  one's  lights ;  jusfluminum  et  stillicidiorum  (p.  27). 

Rustic. — Her,  actus,  via,  pecoris  ad  aquam  appulsus,  aquce- 
ductus  (p.  27). 
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II.  BBS  MANCIPI  ET  NEC  MANCIPI. 

1.  Res  mancipi. — Are,  land  and  houses  in  Italy,  land  and 
houses  in  the  provinces,  if  privileged  as  land  in  Italy   (see 
below),  rustic  praedial  servitudes,  slaves,  oxen,  horses,  mules 
and  asses  (§  14,  arid  i.,  §  120).     Our  school    [i.e.,  the  Sabi- 
nians]  is  of  opinion  that  these  animals  are  res  mancipi  as 
soon  as  they  are  born.     But  Nerva  and  Proculus  and  the 
leaders  of  the  other  school  hold  that  they  do  not  become  res 
mancipi  until  broken  in  [as  beasts  of  draught  or  burden]    or, 
if  too  ferocious  to  be  broken  in,  until  they  attain  the  age  at 
which  such  animals  are  usually  broken  in  (§  15). 

2.  Res  nee  mancipi. —  [Comprise   all   other   res]    such  as 
pradia,  stipendiaria  (i.e.,  land  in  the  provinces  of  the  Eoman 
people,  see  p.  76)  and  tributaria  (i.e.,  land  in  the  Imperial 
provinces,  see   p.  76,  §  15) ;  wild  beasts,  as  lions ;  semi- wild 
beasts,  as  elephants  and  camels,  even  though  broken  in,  for 
they  were  unknown  when  the  class  of  res  mancipi  became 
established  (§  16),  also  res  incorporates,  except  rustic  praedial 
servitudes  (§  17). 

[For  origin  of  the  distinction  between  res  mancipi  and  res 
nee  mancipi,  see  p.  22). 

Dominium  (ownership)  of  provincial  land  was  vested  in 
the  State,  in  the  name  of  the  Populus  Romanus,  or  of  the 
Emperor  for  the  time  being  (p.  93).  When  such  land  was 
granted  to  a  private  person,  the  State  still  remained  owner, 
and  the  grantee  was  said  merely  to  have  possessio.  This 
possessio,  however,  although  technically  inferior  to  owner- 
ship, was  recognised  by  the  provincial  edict  (p.  94)  as  practi- 
cally equivalent  to  it.  But  some  places  in  the  provinces  had 
acquired,  as  a  special  privilege,  the  jus  Italicum,  i.e.,  the  land 
law  of  Italy  applied  to  these  places,  and  so  a  private  person, 
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could  be  dominus  ex  jure  Quir  ilium  of  such  provincial  lands, 
which  were  called  prcedia  Italica,  urbana  (if  built  upon),  or 
rustica  (if  not  built  upon),  as  distinct  from  the  prcedia  stipen- 
diaries and  tributaries,  the  unprivileged  provincial  land.] 

There  is  a  great  difference  between  res  mancipi  and  nee 
mancipi  (§  18).  For  a  res  nee  mancipi  passes  to  another 
person  in  full  ownership  by  traditio  if,  being  corporalis,  it 
admits  of  traditio  (§  19).  Therefore  if  I,  being  owner  ex  jure 
Quiritium,  have  delivered  to  you  a  garment,  or  gold,  or  silver, 
in  pursuance  of  a  sale,  or  as  a  gift,  or  for  any  other  causa, 
that  res  immediately  belongs  to  you  (§  20),  and  the  same 
applies  to  prcedia  stipendiaria  and  tributaria  (§  21). 

[The  four  chief  conditions  which  had  to  be  fulfilled  in  order 
that  ownership  might  pass  by  traditio  were— 

1.  The  alienor  must  be  owner. — This  of  course  implies  that 
the  res  must  be  -in  nostro  patrimonio. 

2.  There  must  be  traditio,  i.e.,  physical  delivery  of  the  res 
by  the  alienor  to  the  alienee.     This  excludes  res  incorporates. 

3.  There    must   be    causa  for    the    traditio. — Causa    tra- 
ditionis  seems  to  have  been  used  by  the  jurists  to  express 
any  fact  preceding,  or  accompanying,  or  following,  the  traditio 
by  which  the  intention  of  the  alienor  to  transfer,  and  of  the 
alienee  to  acquire  ownership  was  either  expressed  or  implied, 
e.g.,  a  contract  of  sale  followed  by  delivery  and  payment,  is  a 
preceding  causa;    words  of  gift  accompanying  traditio  and 
acceptance  ot  a  res,  are  a  concurrent  causa ;  if  A  delivers  his 
toga  to  B  as  a  loan,  and  afterwards  tells  B  he  will  make  him 
a  present  of  it,  and  B  keeps  it,  B  becomes  owner,  and  the 
expressed  intention  to  give  is  a  causa  following  traditio.    Causa 
was  usually  called  justa  causa  (a  causa  recognised  by  law  as 
valid),  to  distinguish  it  from  falsa  causa,  i.e.,  a  fact  which 
negatived  intention  to  transfer  ownership,  e.g,  A  hands  his 
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silver  cup  to  JB  intending  to  lend  it.  B  receives  it  thinking 
that  it  is  a  gift.  In  such  a  case  there  is  really  no  causa  at 
all  and  A  remains  owner. 

4.  The  res  must  be  a  res  nee  mancipi. — Otherwise  the 
alienor  remained  quiritarian  owner  and  the  alienor  merely 
became  bonitarian  owner  (§  41)] . 

But  res  mancipi  are  transferred  [i.e.,  full  ownership  in 
them  is  transferred]  by  mancipatio  (hence  their  name)  or  by 
in  jure  cessio  (§  22).  Mancipatio  was  described,  i.,  §  119  (see 
p.  23)  (§  23). 

In  jure  cessio  takes  place  as  follows :  The  person  to 
whom  the  res  [e.g.,  a  slave]  is  to  be  surrendered,  lays  hold 
of  it  in  the  presence  of  a  magistrate  of  the  Roman  people, 
e.g.,  the  praetor,  and  says,  "I  say  that  this  slave  is  mine  by 
the  law  of  the  quirites".  Then  the  praetor  asks  the  other 
party  whether  he  makes  a  counter-claim ;  and  if  he  replies 
in  the  negative  or  remains  silent,  the  praetor  adjudges  the 
slave  to  the  claimant.  The  procedure  is  called  a  legis  actio, 
and  it  can  even  take  place  in  the  provinces  before  the 
governor  (§  24).  But  mancipatio  is  almost  always  employed 
in  order  to  save  the  trouble  of  the  proceedings  before  the 
magistrate  (§  25)  [as  to  legis  actio,  of  which  in  jure  cessio 
was  a  survival  (see  p.  11)] . 

[Having  dealt  with  these  divisions  of  res,  Gaius  goes  on  to 
explain  the  modes  of  acquiring  res.  In  §  28  to  §  97  he  dis- 
cusses the  modes  of  acquiring  res  singula,  i.e.,  single,  or 
individual  things,  such  as  a  slave,  a  servitude,  except  ac- 
quisition of  res  singulcB  given  by  way  of  legacy  or  trust,  which 
are  dealt  with  in  connection  with  wills.  The  rest  of  Book  II. 
(which  is  beyond  the  scope  of  this  summary)  deals  with  the 
modes  of  acquiring  things  per  universitatem,  i.e.,  modes 
whereby  a  person  may  acquire  the  whole  of  the  rights  and 
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liabilities  of  another  person  in  a  mass  (except,  of  course,  such 
as  were  personal  to  him,  e.g.,  a  ususfructus).  This  mass  of 
rights  and  liabilities  was  called  a  universitas  juris  (p.  48). 
The  chief  instances  are  coemptio  (p.  130),  adrogatio  (p.  125), 
and  inheritance  (p.  48) ;  by  acquiring  the  universitas  all  things 
comprised  in  it  were  acquired.] 

DE  RERUM  SINGULARUM  ADQUISITIONE. 

[Gaius  deals  with  the  subject  in  the  following  order  :— 
(A)  Acquisition  of  res  incorporates ;  (B)  Acquisition  of  res 
corporales,  i.e.,  of  ownership  of  res  corporales ;   (C)  Acquisi- 
tion of  res  through  an  agent.] 

(A)  ACQUISITION  OF  RES  INCOBPORALES. 

It  is  obvious  that  res  incorporates  do  not  admit  of  traditio 
(§  28)  but  are  acquired  as  follows  :  - 
I.  Servitutes  are  acquired  by  :— 

1.  Mancipatio. — But  only  rustic  pradial  servitudes  over 
land  in  Italy   or  privileged  land  in  the  provinces  could  be 
created  in  this  manner  (§§  29,  31).      [This  shows  that  rustic 
servitudes  were  recognised  before  the  list  of  res  mancipi  was 
finally  closed,  whereas  other  servitudes  were  not  recognised 
until  later.] 

2.  In  jure  cessio. — All  praedial  and  personal  servitudes  over 
land  or  houses  in  Italy,  or  privileged  land  and  houses  in  the 
provinces    (p.  161),    and    all   personal    servitudes   over   res 
mobiles,  whether  in  Italy  or  the  provinces,  could  be  created 
in  this  manner  (§§  29,  31,  32). 

3.  Pactiones  et  stipulationes. — Both  praedial  and  personal 
servitudes  over  unprivileged  provincial  land  and  houses  are 
created  in  this  manner.     They  could  not  be  created  by  man- 
cipatio  or  injure  cessio  (§  31). 
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[Pactio  was  an  informal  agreement  to  create  the  servitude ; 
the  stipulatio  took  the  form  of  a  promise,  under  a  penalty, 
by  which  the  possessor  of  the  prcedium  serviens  promised 
that  there  should  be  no  interference  with  the  exercise  of  the 
servitude.  Strictly  speaking,  such  a  contract  merely  created 
an  obligatio  between  the  parties,  so  the  person  who  was 
to  have  the  right  of  way,  etc.,  merely  had  a  right  in  personam 
against  the  other.  But  in  the  time  of  Gaius,  perhaps  by 
force  of  the  provincial  edict  (p.  94),  such  an  agreement  was 
regarded  as  creating  a,  jus  in  rem  in  re  aliena  (p.  26),  i.e.,  a 
servitude  in  the  true  sense  (cf.  Poste,  p.  143).  In  jure  cessio 
was  inapplicable,  apparently,  because  the  claimant  could  not 
claim  in  jure  that  the  right  was  his  ex  jure  Quiritium.] 

4.  Deductio  [i.e.,  by  alienating  the  ownership  of  a  res  but 
reserving  a  servitude  over  it  to  the  alienor] ,  e.g.,  a  ususfructus 
cannot  be  created  directly  by  mancipatio,  but  if  a  res  mancipi 
be  mancipated  by  A  to  B,  and  A  reserves  the  ususfructus  for 
himself,  only  the  [nuda]  proprietors  passes  to  B  (§  33). 
[Bare  ownership  was  the  name  applied  to  ownership  of  a  res 
over  which  another  person  had  a  ususfructus.} 

[5.  Testamentum,  e.g.,  the  testator  gives  the  ususfructus  of  a 
res  to  A  and  the  nuda  proprietors  to  B.] 

[6.  Quasi-possessio  (i.e.,  actual  exercise  of  the  right)  for 
twenty  years  inter  absentes  (i.e.,  if  the  parties  live  in  different 
provinces)  or  ten  years  inter  presentes  (i.e.,  if  both  live  in  the 
same  province)  nee  vi  (not  by  force)  nee  clam  (not  secretly) 
and  nee  prcecario  (not  by  permission  of  the  owner  of  the  res 
serviens}. 

Usucapio  of  servitudes  was  forbidden  by  the  Lex  Scribonia 
(p.  28;  uncertain  date).  But  in  the  provinces  acquisition  of 
servitudes  by  quasi-possessio  was  recognised  by  the  provincial 
edict  (p.  94),  and  eventually  this  mode  of  acquisition  was 
extended  to  Italy.] 
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[The  following  were  the  chief  modes  of  extinguishing  servi- 
tudes : — 

1.  Personal   servitudes, — By   death,   or  capitis   deminutio 
maxima  or   media  of  the   person   entitled  to  the  servitude. 
Ususfructus   and  usus   were    also    extinguished    by    carjitis 
deminutio  minima.} 

2.  Prcedial   servitudes. — By  destruction  of  the  pr&dium 
dominans. 

3.  Both  personal  and  pr&dial  servitudes  were  also  ex- 
tinguished by  :— 

(1)  Surrender  of  the  rights  to  the  owner  of  the  res  serviens] , 
e.g.,  injure  cessio  of  a  ususfructus  to  the  owner  of  the  nuda 
proprietas  merges  the  ususfructus  in  the  proprietas  and  so  ex- 
tinguishes it  (§  30). 

[(2)  When  the  rights  to  the  servitude  and  the  ownership  of 
the  res  serviens  become  vested  in  the  same  person,  e.g.,  A  has 
a  ususfructus  over  B's  res,  A  buys  the  nuda  proprietas  from 
B ;  for  nulli  res  sua  servit — a  man  cannot  have  a  servitude 
over  his  own  property. 

3.  Non-exercise  of  the  right  for  a  certain  time,  namely,  ser- 
vitudes :— 

(i.)  Over  land  or  houses  in  Italy,  or  privileged  provincial 
land  or  houses,  two  years. 

(ii.)  Over  unprivileged  provincial  land  or  houses,  ten  years 
inter  presentes,  and  twenty  inter  absentes. 

(iii.)  Over  res  mobiles,  one  year. 

But  in  case  of  pr&dial  urban  servitudes,  the  time  was 
reckoned  from  the  date  when  the  owner  of  the  pradium 
serviens  had  done  some  positive  act  which  obstructed  the  exer- 
cise of  the  servitude,  e.g.,  raising  his  house  so  as  to  obstruct 
the  servitude  ne  altius  tollatur.  This  mode  of  acquiring  freedom 
from  a  servitude  was  called  usucapio  liber  tatis.] 
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In  jure,  cessio  of  a  ususfructus  to  a  person,  other  than 
owner  of  the  [nuda]  proprietast  has  no  legal  effect  at  all ;  the 
usus/ructuarius  still  retains  the  ususfructus  (§  30).  [For 
personal  servitudes  could  not  be  alienated  so  as  to  transfer 
the  jus  in  re,  although  a  ususfructuarius  could  alienate  the 
fructus.  Praedial  servitudes  could  not  be  alienated  separately 
from  the  land  to  which  they  were  annexed,  e.g.,  if  A  had  via 
over  B's  land,  A  could  not  transfer  the  servitude  to  C  so  that 
C  could  enjoy  it  in  respect  of  C!s  land.  But  alienation  of 
the  pr&dium  dominans  or  pradium  serviens,  of  course,  passed 
the  right  or  burden  respectively,  for  it  was  annexed  to  the 
ownership  of  the  pradiuin.] 

II.  Hereditates. —  [The  person  entitled  by  jus  civile  to  an 
hereditas  was,  in  case  of  intestacy,  the  suus  heres,  who  was 
also  necessarius  heres  (p.  48) ;  or  if  there  was  no  suus  heres, 
the  proximus  agnatus  (p  53) ;  in  case  deceased  left  a  valid 
will,  the  person  instituted  heres  in  the  will  (pp.  50,  53) ;  if  the 
person  instituted  was  a  suus  heres,  or  a  slave  or  person  in  man- 
cipio  of  testator  to  whom  freedom  was  also  given  by  the  will, 
they  were  called  necessarii  heredes,  because  the  hereditas 
vested  in  them  ipso  jure.  But  the  agnatus  proximus  in  case 
of  intestacy,  and  any  instituted  heres,  other  than  sui,  slaves 
and  persons  in  mancipio  (hence  called  extranei  heredes}  did 
not  become  heredes,  i.e.,  the  hereditas  did  not  vest  in  them, 
unless  and  until  they  accepted  it,  and  this  acceptance  was 
called  aditio  hereditatis.]  An  hereditas  could  only  be 
alienated  by  the  heres  by  in  jure  cessio  (§  34),  and  could  only 
be  effectually  alienated,  so  that  the  alienee  could  become 
heres  in  place  of  the  alienor,  if  (1)  alienor  was  proximus 
agnatus  entitled  to  be  heres  of  an  intestate  by  jus  civile,  and 
(2)  the  in  jure  cessio  took  place  before  the  alienor  had  made 
aditio.  If  the  agnatus  attempt  to  alienate  by  in  jure  cessio 


108  ACQUISITION    OF   BES    INCOUPOBALES. 

after  aditio  (a)  he  continues  to  be  heres  and  so  is  liable  for  all 
the  debts ;  (b)  all  his  rights  to  sue  debtors  of  the  estate  are 
extinguished;  (c)  the  ownership  of  all  res  corporales  passes 
to  the  alienee,  just  as  if  separately  alienated  (§  35). 

If  an  extraneus  heres  makes  in  jure  cessio  before  aditio 
hereditatis  the  cessio  is  inoperative.  But  if  he  does  so  after 
aditio,  the  effect  is  just  the  same  as  in  the  above  case  of  the 
agnatus  (§  36). 

If  in  jure  cessio  is  made  by  a  heres  necessarius,  (1)  the 
Proculians  think  that  the  effect  is  the  same  as  injure  cessio 
by  a  heres  who  has  made  aditio,  for  it  is  immaterial  whether 
a  man  is  heres  by  aditio  or  ipso  jure ;  (2)  the  Sabinians  hold 
that  the  in  jure  cessio  is  inoperative  (§  37). 

[Before  the  time  of  Gaius  another  indirect  method  of  assign- 
ing an  hereditas  had  been  invented.  It  took  place  as  fol- 
lows :  A  the  heres  wishes  to  sell  the  hereditas,  and  B  is 
willing  to  buy  it  as  a  speculation.  A  agrees  to  sell  it  to  B 
for  ten  aurei ;  B  pays  the  price  and  A,  by  mancipatio  or  in 
jure  cessio,  conveys  to  B  all  the  res  mancipi,  and  by  in  jure 
cessio  or  tr aditio  all  the  res  nee  mancipi  which  are  corporales 
and  belong  to  the  hereditas.  Then  A  by  stipulate  promises 
to  hand  over  to  B  everything  which  A  shall  subsequently 
acquire  from  debtors  of  the  deceased;  and  B  by  stipulatio  under- 
takes to  reimburse  A  all  expenses  incurred  by  him  as  heres 
including  payments  to  creditors  of  the  deceased  and  to  legatees. 
These  were  called  stipulationes  emptcB  et  venditce  hereditatis. 
The  result  was,  that  although  A  remained  heres  he  was  bound 
by  contract  to  allow  B  to  take  all  profits  which  accrued  to 
the  heres,  and  B  was  bound  by  contract  to  indemnify  A 
against  all  losses  which  fell  upon  the  heres.  It  is  probable 
that  the  practice  of  instituting  a  servus  alienus,  instead  of 
instituting  his  master,  was  partly  due  to  the  wish  to  facilitate 
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the  transfer  of  the  hereditas.  If  A  is  instituted,  he  cannot 
assign  the  hereditas  until  he  has  made  aditio ;  and  then  he 
can  only  do  so  in  the  manner  described,  and  remains  heres  ;  so 
if  the  purchaser  became  insolvent  A  might  be  unable  to  recover 
what  he  had  paid  to  creditors.  But  if  A's  slave  X  was  insti- 
tuted, then,  if  A  wishes  to  take  the  hereditas,  he  becomes 
heres  by  X  making  aditio  by  his  order ;  if  A  does  not  wish  to 
become  heres  but  wants  to  sell  the  hereditas,  all  he  has  to 
do  is  to  sell  and  mancipate  the  slave  X  to  B,  the  purchaser, 
for  the  price  which  B  agrees  to  pay  for  the  hereditas.  Then 
X  makes  aditio  by  B's  order  and  B  becomes  heres,  and  then 
B  remancipates  the  slave  to  A.  Thus  A  sells  and  transfers 
the  hereditas  without  incurring  any  of  the  liabilities  of 
heres.] 

III.  Obligationes. — In  whatever  way  contracted,  [i.e., 
whether  ex  contractu,  quasi  ex  contractu,  ex  delicto,  or 
quasi  ex  delicto  (p.  29,  and  post,  p.  189)]  do  not  admit  of 
transfer  in  any  of  the  above-mentioned  ways.  For  if  I  wish 
to  transfer  to  you  what  is  owing  to  me  from  A,  our  object  can 
only  be  effected  by  you,  by  my  order,  entering  into  a  stipu- 
latio  with  A  that  A  shall  pay  you  what  he  owes  to  me,  and 
the  result  is  that  A  is  discharged  from  his  obligatio  to  me 
and  becomes  bound  [to  pay]  you.  And  this  is  called 
novatio  obligationis  (§  38).  [Novatio  obligations  was  the 
discharge  of  one  obligatio  by  another  being  contracted ;  there 
was  no  transfer,  but  the  extinguishment  of  the  old  obligatio 
and  the  creation  of  a  new  one.  It  could  also  be  effected  by 
nomina  transcripticia  (p.  35,  and  post,  p.  209).]  Without 
novatio  you  cannot  sue  A  in  your  own  name,  but  you  ought 
to  sue  him  as  my  cognitor  or  procurator  (§  39,  see  p.  91). 
[The  formula  was  to  this  effect :  "  If  it  appears  that  A  owes  B 
ten  aurei,  condemn  A  to  pay  ten  aurei  to  C  (the  agent)".  The 
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agent  was  called  cognitor  if  appointed  by  the  use  of  a  set  form 
of  words  in  the  presence  of  the  defendant ;  if  not  so  appointed 
he  was  called  a  procurator.] 

(B)  ACQUISITION  OF  EES  CORPORALES,  i.e.,  OF  OWNERSHIP  OF 

BBS  CORPORALES. 

I.  DIFFERENT  KINDS  OF  OWNERSHIP. — Amongst  peregrini 
there  is  but  one  kind  of  ownership ;  for  a  man  is  either 
dominus  or  not  dominus.  And  formerly  the  Eoman  people 
used  to  observe  the  same  rule,  for  every  man  used  to  be 
either  dominus  ex  jure  Quiritium  or  not  dominus.  But 
later  on  a  division  of  dominium  became  recognised,  so  that 
one  man  could  be  dominus  ex  jure  Quiritium  [quiritarian 
owner]  and  another  might  have  [the  same  res]  in  bonis 
(amongst  his  goods)  [bonitarian  owner]  (§  40).  For  if  I 
merely  make  traditio  of  a  res  mancipi  to  you,  you  become 
bonitarian  owner  and  I  remain  quiritarian  owner,  until,  by 
possessing  it,  you  become  owner  by  usucapio.  For,  when 
the  period  of  usucapio  is  fulfilled,  you  have  full  ownership,  i.e., 
become  quiritarian  as  well  as  bonitarian  owner,  just  as  if  the 
res  had  been  conveyed  to  you  by  mancipatio  or  in  jure  cessio 

(5  «)• 

{Dominium  (ownership)  was  a  right  to  the  exclusive  enjoy- 
ment and  control  of  a  res  corporalis.  Thus  it  was  a  right  in 
rem,  and  was  made  up  of  a  number  of  subsidiary  rights,  e.g., 
the  right  to  take  the  produce,  to  possess  it,  to  deal  with  it  as 
one  thinks  fit,  etc. 

Dominium  ex  jure  Quiritium,  was  ownership  recognised  by 
\h&jus  civile.  The  action  by  which  the  owner  enforced  his 
right  if  deprived  of  the  res  was  called  vindicatio — the  general 
name  for  an  action  by  which  a  right  in  rem  over  a  person  or 
thing  was  asserted.  The  name  was  derived  from  the  use  of 
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the  vindicta  (staff)  in  asserting  rights  in  rem  by  the  legis 
actio  sacr amentum  (p.  13),  and  the  name  was  retained  after 
the  formulary  procedure  had  superseded  the  legis  actiones  (p. 
86).  The  plaintiff  in  the  vindicatio  had  to  prove  that  he  was 
owner  ex  jure  Quiritium ;  if  he  could  not  do  this,  he  lost  his 
case.  Only  persons  who  had  commercium  (p.  65)  could  have 
dominium  ex  jure  Quiritium,  i.e.,  cives  Romani,  and  Latini 
(p.  110). 

Habere  rem  in  bonis  (bonitarian  ownership)  was  introduced 
by  the  Edictum  Publicianum,  which  enabled  a  person  to 
whom  a  res  mancipi  had  been  informally  conveyed  by  the 
owner,  and  who  did  not  therefore  become  owner  ex  jure 
Quiritium  until  the  period  of  usucapio  had  been  fulfilled,  to 
protect  himself  by  the  actio  Publiciana,  i.e.,  a  vindicatio 
containing  in  the  formula  a  fiction  that  he  had  become  full 
owner  by  usucapio  (see  p.  90). 

Dominium  of  peregrini.  As  peregrini  had  not  commercium 
they  could  not  be  owners  ex  jure  Quiritium,  but  they  could 
be  owners  ex  jure  gentium  (p.  81),  and  could  enforce  their 
rights  by  a  praetorian  action  in  rem  in  the  court  of  the  prcetor 
peregrinus  (p.  82). 

Possessio  of  unprivileged  provincial  land  and  houses  was 
practically  dominium,  for,  by  the  edict,  the  possessor  had  a 
right  in  rem  which  he  could  enforce  by  a  vindicatio  utilis 

(p.  94).] 

Some  modes  of  acquiring  ownership  are  derived  from  the 
jus  civile,  others  from  the  jus  naturale  (§§  65,  66). 

II.    MODES   OF   ACQUISITION   BY  Jus   CIVILE. — The   chief 

were    (1)  mancipatio,  (2)  in  jure  cessio,  (3)    usucapio,  (4) 

adjudicatio. 

1.  Mancipatio  (p.  23). — A  mode  peculiar  to  res  mancipi 

(8  22). 
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2.  In  jure  cessio  (p.   24). — A  mode  applicable  to  both  res 
mancipi  and  res  nee  mancipi,  except  unprivileged  provincial 
land  and  houses  (§§  22,  31). 

3.  Usucapio. —  [Was  a  mode   of  acquiring  ownership   by 
means  of  the  uninterrupted  possession  of  a  res  corporalis  for  a 
certain  period  of  time.    As  soon  as  that  period  had  expired  the 
possession  became  ipso  jure  transformed  into  ownership.     As 
to  possession  and  its    protection  by  interdict  procedure  see 
p.  84).] 

In  order  that  ownership  might  be  acquired  by  usucapio, 
the  following  conditions  had  to  be  fulfilled  :— 

(1)  There  must  be  possessio,  in  the  sense  of  physical  control 
together  with  the  animus  domini  (p.  84). 

(2)  There   must    be    uninterrupted  possessio    of   land   or 
houses  for  two  years  and  of  cetera  res   (other  things]  for 
one  year. — This  was  provided  by  the  XII.  Tables  (§§  42,  54), 
the  object  being  to  prevent  too  prolonged  uncertainty  as  to 
questions  of  ownership,  one  or  two  years  being  considered 
long  enough  to  enable  the  owner  to  inquire  into  his  rights 
(8  44). 

[If  a  possessor  died  his  heres  on  obtaining  physical  control 
was  regarded  as  continuing  the  possession  of  the  deceased, 
and  it  was  therefore  bona  fide  or  mala  fide  if  that  of  the 
deceased  was  bona  fide  or  mala  fide.  Hence  if  A  had  bona 
fide  possession  of  land  for  one  year  and  then  died  and  his 
heres  B  possessed  for  another  year,  B  became  owner  by 
usucapio — this  was  called  accessio  temporis,  or  accessio  pos- 
sessionis.  But  there  was  no  accessio,  possessionis  between 
possessors  and  other  parsons  who  acquired  from  them,  i.e., 
each  must  possess  for  the  full  year  or  two  years,  until  after 
the  time  of  Gaius  when  by  rescripts  of  Septimus  Severus 
(193-211)  and  Caracalla  (211-217),  a  bona  fide  purchaser  from 
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a  bona  fide  possessor  was  enabled  to  add  the  two  periods  of 
possession  together.] 

[(3)  The  possessio  must  be  bona  fide  and  ex  justa  causa, 
i.e.,  the  possessor  must  honestly  believe,  at  the  time  he  ac- 
quires physical  control,  that  he  has  become  bonitarian  or 
quiritarian  owner,  and  the  mode  of  acquisition  must  have 
been  one  which  would  have  made  him  such  owner  but  for 
some  fact  external  to  the  mode  of  acquisition  (cf.  Moyle,  p. 
226) ;  e.g.,  If  A  is  not  owner  of  certain  land,  but  states  that 
he  is,  and  so  induces  B  to  buy  it,  and  then  conveys  it  to 
B  by  mancipatio,  in  jure  cessio,  or  traditio,  B  is  bona  fide 
possessor  ex  justa  causa ;  for  he  would  have  been  either 
quiritarian  or  bonitarian  owner  but  for  the  fact  that  A  was 
not  owner — a  fact  which  is  quite  external  to  the  mode  of 
conveyance.  But  if  X  hands  a  silver  cup  to  Y  intending  to 
lend  it,  and  Y  takes  it  honestly  believing  that  X  intends  to 
make  him  a  present  of  it,  Y  is  bona  fide  possessor  but  not 
ex  justa  causa ;  for  the  fact  which  prevents  him  from  being 
owner  is  the  absence  of  X's  intention  to  transfer  ownership, 
and  it  is  not  external  to  but  of  the  very  essence  of  the  mode 
of  alienation  (see  traditio,  p.  162). 

Bona  fides  was  only  required  at  the  time  the  possessio 
began ;  so  if,  in  the  above  case,  B  discovered  that  A  was  a 
swindler  shortly  after  he  acquired  possessio,  he  would  never- 
theless remain  bona  fide  possessor  for  the  purpose  of  usu- 
capio.] 

[(4)  The  res  must  be  in  nostro  patrimonio  and  free  from  the 
vitium  offurtum  and  vis.]  — It  is  obvious  that  free  persons 
and  res  sacrce  and  religiosce  cannot  be  acquired  by  usucapio 
(§  48).  By  the  XII.  Tables  res  furtivce  (stolen  things),  and 
by  Lex  Julia  et  Plautia  res  vi  possessce  (res  of  which  posses- 
sion was  obtained  by  force)  cannot  be  acquired  by  usucapio 
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(§  45) ;  this  means  that  not  even  a  bona  fide  purchaser  from 
the  thief,  or  possessor  by  force,  can  acquire  (for  the  thief 
or  vi  possessor,  being  mala  fide  possessors,  cannot  for  that 
reason  become  owners)  (§  49). 

[  Usucapio  of  res  furtiva  was  prohibited  by  the  XII.  Tables 
and  a  Lex  A tinia  (probably  second  century  B.C.);  of  res  vi 
possesses  by  Lex  Plautia  (probably  79  B.C.)  and  Lex  Julia 
de  vi  in  time  either  of  Julius  Caesar  or  of  Augustus.  But 
these  leges  seem  also  to  have  provided  that  the  vitium  (defect) 
oi  fur  turn  and  vis  was  purged  as  soon  as  the  res  passed  again 
into  the  power  of  the  owner,  and  this  was  interpreted  to  mean 
as  soon  as  the  owner  had  had  an  opportunity  of  recovering 
the  res  by  vindicatio  (cf.  Moyle,  p.  229)  even  though  he  had 
not  taken  advantage  of  it,  so  from  that  time  a  bona  fide  posses- 
sor ex  justa  causa  commenced  a  possessio  which  could  ripen 
into  ownership  by  usucapio.] 

Hence  a  bona  fide  possessor  can  seldom  acquire  res  mobiles 
by  usucapio,  for  any  one  who  sells  and  delivers  the  res 
mobiles  of  another  commits  theft  [if  he  knowingly  does  so ;  and 
a  man  could  seldom  sell  another's  res  without  knowing  it] .  But 
sometimes  he  may  do  so,  e.g.,  if  the  heres  sells  or  gives  away 
a  res  which  has  been  lent  to,  or  hired  by,  or  deposited  with 
the  deceased,  thinking  that  it  was  part  of  the  inheritance,  no 
theft  is  committed ;  for  there  is  no  theft  without  the  intent 
to  steal  (§  50)  [so  the  purchaser  or  donee,  if  he  took  the  res 
bona  fide  could  become  owner  by  usucapio] .  And  if  A  takes 
possession  nee  vi  of  unoccupied  land  belonging  to  B  and 
conveys  it  to  C  who  takes  it  bona  fide,  C  can  acquire  by 
usucapio ;  for  the  opinion  of  those  who  thought  that  land 
could  be  stolen  is  no  longer  law  (§  51).  Formerly  the  res 
mancipi  of  a  woman  in  tutela  of  her  agnati  could  not  be 
acquired  by  usucapio  unless  delivered  with  her  guardian's 
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auctoritas ;  and  this  was  provided  by  the  XII.  Tables  (§  47). 

[This  ceased  after  the  abolition  of  the  agnatic  tutela  mulierum 
by  Lex  Claudia  (p.  144).] 

(5)  The  res  must  not  be  [unprivileged}  provincial  land  and 
houses  (§  46).  [For  only  dominium  ex  jure  Quiritium  could 
be  acquired  by  usucapio ;  and  no  private  person  could  have 
this  kind  of  ownership  in  unprivileged  provincial  land.  But 
we  have  seen  (p.  161)  that  a  kind  of  ownership  called  techni- 
cally possessio  was  recognised  over  unprivileged  provincial 
land.  If,  therefore,  A  had  this  kind  of  ownership  over  land, 
and  B,  pretending  to  be  owner,  sold  and  conveyed  the  land  to 
C  by  traditio,  A  would,  for  practical  purposes,  be  owner,  and  C 
bona  fide  possessor  ex  justa  causa.  And  this  distinction  be- 
tween ownership  and  possession  was  recognised  by  the  Edicta 
provincialia  (p.  94)  which  established  the  rule  that  if  a  private 
person  acquired  possession  of  provincial  land  bona  fide  and  ex 
justa  causa,  and  remained  in  undisturbed  possession  for  longum 
tempus,  eventually  fixed  at  ten  years  inter  presentes  and  twenty 
inter  absentes,  he  should  practically  have  the  rights  of  owner, 
and  could  enforce  them  by  means  of  a  prcescriptio.  This  was 
a  clause  inserted  at  the  beginning  of  the  formula  of  the  utilis 
vindicatio  hence  called  pr&scriptio  from  prcescribere.  If  the 
possessor  were  sued,  the  prcescriptio  provided  that  the  action 
should  not  relate  to  land  long  possessed.  If  he  sued  to  recover 
possession,  the  prcescriptio  limited  the  claim  to  land  long 
possessed.  Thus  in  each  case  the  action  decided  the  question 
of  long  possession.  Hence  this  mode  of  acquisition  was  called 
prcBscriptio  longi  temporis  or  possessio  longi  temporis  J\ 

[If  the  above  conditions  had  been  fulfilled  the  possessor 
became  owner  by  usucapio,  i.e.,  the  expiration  of  the  requisite 
period  of  time  automatically  transformed  possessio  into  domi- 
nium. Meantime  the  possessor  was  said  to  have  possessio  ad 
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usucapionem  (usucapion  possession),  and  he  could  protect 
himself  by  the  actio  Publiciana  (p.  89),  (1)  if  he  was  bonitarian 
owner  against  every  one,  including  the  quiritarian  owner ; 
(2)  if  he  was  only  bona  fide  possessor  (i.e.,  he  had  not  acquired 
possession  from  the  owner),  against  every  one  except  the 
true  owner,  whether  quiritarian  or  bonitarian.  This  was 
the  practical  difference  between  bonitarian  ownership  and 
bona  fide  possession. 

If  A  acquired  possession  nee  vi  nee  clam  nee  precario  of  a 
res  which  had  been  possessed  by  B,  B  could  not  recover  his 
possession  by  interdict  procedure  (p.  84) ;  so  he  had  no 
remedy  at  all  against  A  unless  (1)  he  was  quiritarian  owner 
and  so  could  sue  by  vindicatio  (p.  170) ;  or  (2)  he  had  had  usu- 
capion possession  and  so  could  sue  by  actio  Publiciana  (i.e.,  a 
vindicatio  utilis  (p.  89)).  This  was  the  practical  difference 
between  possessio  ad  inter  dictum  (interdict  possession)  and 
possessio  ad  usucapionem.] 

[Three  exceptional  cases  ivhere  dominium  was  acquired 
by  usucapio,  although  all  of  the  above  conditions  were  not 
fulfilled.'] 

(1)  Usucapio  pro  herede,  i.e.,  when  a  person  seizes  a  res 
corporalis  comprised  in  an  hereditas,  which  has  not  yet 
been  accepted  by  the  heres,  and  remains  in  possession  for  one 
year,  he  becomes  owner  by  usucapio  even  if  the  res  is  land 
(§§  52,  53,  54).  Hence  it  is  called  usucapio  lucrativa,  be- 
cause the  possessor  knowingly  enriches  himself  with  what 
belongs  to  another  (§  56).  This  rule  was  due  to  the  anxiety 
of  the  old  lawyers  (veteres)  to  accelerate  the  acceptance  of  the 
hereditas,  and  thus  provide  persons  to  perform  the  sacra, 
which  in  those  early  days  was  a  matter  of  great  importance 
(p.  42),  and  to  pay  creditors  (§  55).  And  formerly  by  pos- 
sessing a  res  comprised  in  the  hereditas  the  hereditas  itself 
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was  acquired  by  means  of  it,  and  that  in  one  year,  for  an 
hereditas  came  within  the  cetera  res  of  the  XII.  Tables ;  and 
when,  later  on,  it  was  held  that  the  hereditas  itself  was  not 
so  acquired,  but  only  the  res  actually  possessed,  such  res, 
even  if  land,  could  be  acquired  by  one  year's  possession  (§  54). 

But  by  a  Sc.  of  Hadrian  (A.D.  117-138)  [called  Sc.  Juven- 
tianum]  the  heres  can  bring  hereditatis  petitio  [the  vindicatio 
by  which  a  heres  asserted  his  right  in  rem  to  an  hereditas'] 
and  recover  the  res  just  as  if  usucapio  pro  herede  had  not 
taken  place  (§  57). 

If  a  heres  necessarius  exists  there  can  be  no  usucapio  pro 
herede  (§  58),  [for  the  necessarius  heres  became  owner  ipso 
jure  at  death  of  deceased  (p.  167)] . 

[For  another  theory  as  to  the  origin  of  usucapio  pro  herede 
see  p.  52.  Possibly  the  object  of  the  early  grants  of  bonorum 
possessio  by  the  praetor  (p.  84),  was  to  prevent  outsiders  from 
acquiring  pro  herede  to  the  exclusion  of  relatives  who  were 
not  entitled  as  heres,  e.g.,  if  on  intestacy  the  proximus  agnatus 
delayed,  or  refused  to  make,  aditio  a  more  remote  agnate 
had  no  right  to  the  succession  by  jus  civile.] 
-  (2)  Usureceptio  ex  fiducia,  i.e.,  recovering  back  in  one 
year  by  usucapio  the  ownership  of  a  thing  which  had  been 
conveyed  cum  fiducia  for  the  purpose  of  safe  custody,  or  as 
security  for  a  debt — (i.)  safe  custody  :  A  mancipates  a  res  to 
his  friend  B,  in  trust  that  B  will  remancipate  it  to  A  when 
required  to  do  so,  and  meantime  to  take  care  of  it;  A  re- 
covers ownership  by  one  year's  possession,  even  of  land ;  (ii.) 
as  security  for  a  debt :  A  owes  money  to  B ;  A  mancipates 
a  res  to  B  in  trust  that  B  will  remancipate  it  after  A  has 
paid  the  debt.  A  recovers  ownership  by  one  year's  possession, 
even  of  land,  and  even  though  the  debt  has  not  been  paid. 
But  if  A  acquired  possession  precario  (i.e.,  by  asking  to  be 

12 
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allowed  to  have  control  and  obtaining  B's  permission)  or  had 
obtained  physical  control  by  hiring  from  B,  he  did  not  become 
owner  unless  the  debt  had  also  been  paid.  When  he  re- 
covered ownership  without  payment  of  the  debt  the  usucapio 
was  lucrativa  (§§  59,  60).  [When  a  person  mortgaged  a  res 
in  this  way  it  was  a  common  practice  to  allow  him  to  keep 
the  res  pending  the  payment  of  the  debt,  and  sometimes  this 
was  done  by  the  creditor  letting  it  out  to  him  on  hire,  the 
hire  representing  the  interest  on  the  debt.  The  hirer  had 
not  possessio  in  the  technical  sense  (p.  84).] 

(3)  Usureceptio  ex  prcediatura,  i.e.,  recovering  back  by  usu- 
capio the  ownership  of  a  thing  which  had  been  mortgaged  to 
the  people  (i.e.,  the  State),  and  sold  by  the  State  for  non- 
payment of  the  mortgage  debt.  If  the  debtor  remained  in 
possession  ex  prcediatura  (after  the  sale  by  the  State)  for  two 
years  of  land  or  one  year  of  other  things,  he  became  owner 
by  usucapio.  A  purchaser  from  the  State  was  called  prcedia- 
tor  (§  61) ;  [e.g.,  A  owes  money  to  the  State  for  taxes ;  he 
mortgages  land  to  the  State  as  security  and  remains  in 
occupation ;  as  he  fails  to  pay,  the  State  sells  the  land  and 
B  is  the  purchaser.  Unless  B  turn  out  A  within  two  years 
after  the  sale,  A  becomes  owner  (Poste,  p.  155)] . 

4.  Adjudicatio  (p.  88). 

III.  MODES  OF  ACQUISITION  BY  Jus  NATURALE  (on  Jus 
GENTIUM  (pp.  81,  99). —  [These  modes  of  acquisition  were 
(1)  occupatio,  (2)  accessio,  (3)  specificatio,  (4)  fructuum  per- 
ceptio,  and  (5)  traditio.] 

1.  Occupatio,  i.e.,  obtaining  physical  control  over  a  res 
nullius  (i.e.,  a  res  in  nostro  patrimonio  which  for  the  time 
being  has  no  owner),  with  the  intention  of  keeping  it  as  owner, 
e.g.,  capturing  a  wild  animal,  or  bird,  or  fish ;  it  belongs  to  the 
captor  so  long  as  it  is  under  his  control,  but  the  moment  it 
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escapes  and  regains  its  natural  freedom,  it  becomes  again  a 
res  nullius,  i.e.,  when  it  can  no  longer  be  seen,  or  pursuit  is 
difficult  (§§  66,  67).  But  as  to  animals  which  are  in  the 
habit  of  going  away  and  returning,  e.g.,  pigeons,  bees,  and 
deer,  it  is  the  traditional  rule  that  they  become  res  nullius 
when  they  cease  to  have  the  animus  revertendi  which  is  held 
to  occur  when  they  give  up  the  habit  of  returning  (§  68). 
Things  captured  from  the  enemy  belong  to  the  captor  by 
natural  law  (§  69).  [Things  captured  in  war  belonged  to  the 
State,  but  the  soldiers  were  permitted  to  take  a  share  as 
booty.] 

[2.  Accessio,  i.e.,  when  one  res  was  regarded  as  accessory  to 
another.  It  occurred  (1)  when  a  res  was  the  natural  product  of 
another  res — the  res  produced  being  accessory  to  the  res  which 
produced  it,  the  owner  of  the  latter  became  owner  of  the 
former,  e.g.,  the  young  of  animals ;  (2)  when,  as  the  result  of 
phenomena  of  nature  or  act  of  man,  one  res  could  be  re- 
garded as  becoming  an  integral  part  of  another] ,  e.g.,  adluvio 
(or  alluvia)  when  soil  is  gradually  and  imperceptibly  added  to 
one's  land  by  the  action  of  a  stream  (§  70).  If  a  piece  of 
your  land  is  torn  away  by  a  stream  and  carried  to  my  land, 
it  remains  yours  (§  71).  [But  it  became  mine  when  the 
plants  on  the  piece  of  land  had  struck  root  into  mine.]  An 
island  arising  in  a  stream :  if  in  the  middle  of  the  stream  it 
belongs  in  common  to  the  riparian  owners  on  each  bank  ; 
if  not  in  the  middle,  to  the  riparian  owners  on  the  bank 
nearest  to  the  island  (§  72).  [Incedificatio]  ;  if  A  builds  on 
B's  land  the  building  belongs  to  B  even  though  A  builds  for 
himself  for  the  superstructure  is  accessory  to  the  soil  (§  73). 
[Plantatio]  :  if  A  sets  a  plant  in  B's  land,  it  belongs  to  B  as 
soon  as  it  has  struck  root  (§  74).  [Satio]  :  and  if  A  sows  corn 
on  B's  land,  it  belongs  to  B  [when  it  germinates]  (§  75).  But 
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if  A  was  a  bona  fide  possessor  and  B  claims  the  house  or  land 
[by  vindicatio]  and  refuses  to  pay  for  the  byilding,  planting 
or  sowing  A  can  defeat  his  action  by  the  exceptio  doli  (§  76, 
p.  92).  Writing  on  paper  or  parchment :  if  A  writes  on  B's 
paper  or  parchment  even  in  letters  of  gold,  the  writing  is 
accessory  to  the  paper,  etc.,  and  belongs  to  B  (§  77).  Paint- 
ing on  a  tablet :  if  A  paints  a  picture  on  B's  tablet,  the  tablet 
is  accessory  to  the  painting  and  A  is  owner,  a  distinction  for 
which  there  hardly  seems  to  be  any  sound  reason.  If  the 
writer,  or  the  former  owner  of  the  tablet  is  in  possession,  the 
owner  of  the  paper,  or  the  painter,  can  sue  by  vindicatio,  but 
unless  he  offers  to  pay  for  the  writing  or  the  tablet  he  can 
be  defeated  by  the  exceptio  doli.  If  the  owner  of  the  paper 
or  the  painter  is  in  possession  and  refuses  to  pay  for  the 
writing  or  tablet,  the  other  party  can  sue  him  by  actio  utilis 
(§  77,  78).  If  the  paper  or  tablet  has  been  stolen,  of  course 
the  owner  has  the  actio  furti  (§  77,  78). 

3.  Specificatio,  i.e.,  the  manufacture  of   a  new  species  of 
res.      [If  the  manufacturer  A  makes  the  new  species  partly 
of  his  own  and  partly  of  B's  materials,  there  never  was  any 
doubt  that  A  was  owner  of  the  new  res,  but  must  compensate 
B  for  B's  materials.     But]  if  A  makes  wine  of  B's  grapes,  or 
mead  of  B's  wine  and  honey,  or  a  boat  of  B's  wood,  etc.,  does 
the  new  res  belong  to  A  or  to  B  ?     Sabinus  and  Cassius  held 
that  the  owner  of  the  original  materials  was  owner  of  the 
new  species ;  but  the  other  school  [i.e.,  Proculians]  held  that 
the  new  species  belonged  to  the  manufacturer.      [In  the  time 
of  Gaius  a  third  opinion  was  held  which  ultimately  prevailed ; 
the   test  was  whether  or  no  the   new  species  could  be  re- 
solved into  its  original  elements.     If  it  could,  the  owner  of 
the  material  was  owner  of  the  new  species ;  if  it  could  not, 
the  manufacturer  was  owner,  e.g.,  if  A  made  a  statue  of  B's 


ACQUISITION    BY   JUS    GENTIUM.  181 

silver  B  was  owner  of  the  statue ;  but  if  A  made  wine  of 
B's  grapes,  A  was  owner  of  the  wine.  The  person  who  was 
owner  of  the  new  species  had  to  pay  the  other  for  his  material 
or  labour  as  the  case  might  be  and  the  remedies  were  the 
same  as  in  case  of  the  writing  and  painting  (p.  180).]  If  the 
material  has  been  stolen,  the  owner  has  the  actio  furti  against 
the  thief  [by  which  he  could  recover  the  penalty  (p.  227)]  and 
also  a  condictio  [for  the  value  of  the  res]  against  him,  because 
although  a  vindicatio  could  not  be  brought  as  the  res  has 
ceased  to  exist,  yet  a  condictio  could  be  brought  against  the  thief 
and  certain  other  possessors  (§  79).  [The  actio  furti  lay  for 
the  penalty ;  in  addition  to  this  the  owner  could  (1)  recover 
the  res  itself,  if  it  existed,  by  vindicatio  from  any  one  who 
possessed  it,  or  (2)  recover  the  value  from  the  thief  himself 
by  an  actio  in  personam  called  condictio  furtiva,  or  (3)  recover 
the  value  from  any  third  person  who  had  bona  fide  caused  the 
extinction  of  the  res,  by  an  actio  in  personam  called  condictio 
sine  causa,  because  the  third  person  had  benefited  at  the 
expense  of  the  plaintiff  without  being  legally  entitled  to  such 
benefit  (p.  40) ;  or  (4),  in  the  case  of  stolen  materials  having 
been  used  in  building,  recover  double  their  value  by  actio  de 
tigno  juncto  under  the  XII  Tables  (Poste,  p.  166).] 

[4.  Fructuum  separatio  smdperceptio. — Separatio,  i.e.,  sever- 
ing the  crop  from  the  soil  or  trees,  etc.,  on  which  it  was  grow- 
ing; perceptio,  i.e.,  gathering  in,  or  harvesting,  the  produce  of  the 
soil  or  trees,  etc.  So  long  as  the  produce,  e.g.,  of  land,  remained 
unsevered  from  the  land  it  was  regarded  as  accessory  and  so 
belonged  to  the  owner  of  the  land.  And  by  mere  severance, 
(separatio},  though  it  became  a  separate  res  it  still  belonged 
to  the  owner  of  the  land.  And  this  was  the  general  rule  even 
if  the  right  to  take  the  crops  had  been  granted  to  another 
person  by  the  owner,  e.g.,  if  A  gives  B  the  ususfructus  of  land 
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B  does  not  become  the  owner  of  the  crop  until  he  has  not 
only  severed  (separatio)  but  also  gathered  it  in  (perceptio). 
Hence  if  he  dies  between  separatio  and  perceptio,  the  crop 
belongs  to  A.] 

5.  Traditio  (§  66)  (see  p.  162). 

IV.  PERSONS  WHO  CANNOT  ALIENATE. — It  sometimes  happens 
that  an  owner  cannot  alienate  and  that  a  person  who  is  not 
owner  can  alienate  (§  62). 

I.  Owners  who  cannot  alienate. 

1.  The  husband  cannot  alienate  land  given  as  dos  (p.  147) 
without  his  wife's  consent  [and  cannot  mortgage  it  even  with 
her  consent] .     This   was    provided   by   the  Lex    Julia    [de 
adulteriis,  B.C.  18] .     It  is  doubtful  whether  this  Lex  extends 
to  unprivileged  provincial  land  (§  63). 

[The  husband  was  owner  of  the  dos  and,  therefore,  before 
this  Lex,  had  full  power  of  alienation.  But  at  the  termination 
ot  the  marriage  he,  or  his  heres,  was  liable  to  restore  the  dos 
or  its  value  (1)  to  the  wife,  or  (2)  if  she  were  dead,  to  any 
male  ancestor  who  had  given  it ;  or  to  any  other  person  who 
had  given  it,  provided  that  he  had  stipulated  for  its  return.] 

2.  Pupilli  cannot  alienate  res  mancipi  nor  res  nee  mancipi 
without  the  auctoritas  of  their  guardian  (§  80).     So  if  the 
pupillus  lends  money  to  A  without  his  guardian's  authority, 
ownership  of  the  money  does  not  pass  to  A,  and  so  no  ob- 
ligatio  is  contracted.     The  remedy  of  the  pupillus  is,  there- 
fore,  mndicatio   by   which   he  asserts   that  he  is  quiritarian 
owner  of  the  coins ;  he  cannot  sue  by  an  actio  in  personam 
as  there  is  no  obligatio.     But  if  the  coins  [have  been  con- 
sumed]   by  A  it  is  a  question  whether  the  pupillus  cannot 
recover  the  amount  by  [a  personal]  action ;  for  he  can  with- 
out his  guardian's  authority  acquire  a  claim  founded  on  the 
consumption  (§  82)    [i.e.,  condictio  sine  causa,   see  p.  40] . 
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But  both  res  mancipi  and  nee  mancipi  may  be  conveyed  to 
a  pupillus  without  his  guardian's  authority  for  he  is  able  to 
make  his  condition  better  without  it  (§  83).  Therefore,  if  a 
debtor  pays  a  debt  to  a  pupillus,  the  ownership  of  the  money 
passes  to  the  pupillus,  but  the  debtor  is  not  discharged  from 
his  liability,  for  as  the  pupillus  cannot  alienate  anything 
without  his  guardian's  authority,  he  cannot  release  from  an 
obligatio  without  it.  If,  however,  he  is  the  richer  for  the 
payment  [i.e.,  he  has  not  squandered  the  money]  and  sues 
again  for  it,  he  can  be  defeated  by  the  exceptio  doli  (§  84). 

3.  Women  in  tutela  cannot  alienate  res  mancipi,  but  can 
alienate  res  nee  mancipi  without  their  guardian  s  authority 
(§  80).     So  if  without  such  authority  a  woman  lends  money, 
a  valid  obligatio  arises,  for  as  money  is  a  res  nee  mancipi  the 
ownership  of  it  passes  to  the  borrower  (§  81).     And  without 
such  authority  res  mancipi  and  nee  mancipi  can  be  conveyed 
to  a  woman,  for  she  can  make  her  condition  better  without  it 
($  83).     And  without  such  authority  a  woman  can  release  a 
debtor  from  his  obligatio  by  receiving  money  payment ;  but 
she  cannot  release  him  by  acceptilatio  without  her  guardian's 
authority  (§  85). 

[For  acceptilatio,  see  p.  222  ;  it  was  a  release  without  pay- 
ment and  so  made  the  condition  of  the  -creditor  worse.] 

4.  [Lunatics  and  interdicted  prodigals  could  not  alienate, 
except,  in  the  case  of  the  latter,  with  the  curator's  authority 
(pp.  153,  154).] 

II.  Persons  ivho  are  not  owners  and  yet  can  alienate. 

1.  [Curatores  of  lunatics  and  interdicted  prodigals.]  — The 
XII.  Tables  empowers  agnatic  curators  of  lunatics  to  alienate 
the  ward's  property  (§  64).  [The  other  curators  could  also 
alienate  so  far  as  necessary  in  duly  administering  their  ward's 
property.] 
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2.  [Tutor es  of  infantes  (p.  149).] 

3.  Procurator  (§  64). —  [The  procurator  here  means  a  person 
authorised  to  act  as  agent  for  another.    If  he  had  a  general 
authority  to  administer  the  property  of  his  principal,  he  could 
alienate  res  which  would  spoil  if  not  alienated,  e.g.,  fruit  from 
an  orchard,  but  a  special  authority  was  necessary  to  enable 
him  to  alienate  other  res.] 

4.  A  creditor,  by  agreement  with  the  debtor,  may  alienate  a 
res  pledged. —  [As  security  for  the  debt.]     But  in  this  case  the 
creditor  may  be  regarded  as  alienating  with  the  consent  of  the 
debtor  expressed  in  the  agreement  (§  64).     [The  same  reasoning 
would  apply  to  the  procurator.] 

(C)  ACQUISITION  OF  EES  THROUGH  AN  AGENT. 

We  acquire  through  the  instrumentality  of  persons  who  are 
(1)  m  our  potestas ;  (2)  m  OUY  manus ;  (3)  in  our  mancipium  ; 
(4)  slaves  subject  to  our  ususfructus ;  and  (5)  slaves  of  other 
persons,  and  free  persons,  bona  fide  possessed  by  us  (§  86). 

1.  Persons  in  our  potestas  [i.e.,  liberi  in  patria  potestate 
and  servi  in  dominica  potestate] . — Whatever  our  children  or 
slaves  acquire  by  mancipatio,  traditio,  or  stipulatio  or  in  any 
other  manner,  is  acquired  for  us ;  for  they  can  acquire  nothing 
for  themselves.  So  if  one  of  them  is  instituted  heres,  he 
cannot  enter  upon  the  hereditas  without  our  orders,  or  if  he 
enters  by  our  order,  we  become  heredes  just  as  if  we  ourselves 
had  been  instituted.  In  like  manner  we  acquire  a  legacy 
(§  87).  But  if  A  is  quiritarian  and  B  bonitarian  owner  of  the 
same  slave ;  B  alone  acquires  through  the  slave  (§  88). 
We  can  acquire  possession  as  well  as  oivnership  through  those 
in  our  potestas.  For  what  they  possess  we  are  deemed  to 
possess.  So  through  them  we  can  acquire  by  usucapio  (§  89). 

[Augustus  enacted  that  anything  acquired  by  a  filiusfamilias 
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in  military  service  belonged  to  the  filius ;  and  such  property 
was  called  castrense  peculium,  and  this  included  anything 
acquired  by  the  filius  by  means  of  such  property,  e.g.,  land 
bought  with  money  acquired  in  war.  To  this  extent,  what 
a  child  acquired  he  acquired  for  himself.] 

2  and  3.  Persons  in  our  manus,  or  mancipium. — We  acquire 
by  these  persons  in  the  same  manner  as  by  those  in  potestate. 
But  it  is  a  question  whether  we  can  acquire  possession  through 
them  because  we  ourselves  do  not  possess  them  (§  90). 

4.  Slaves  subject  to  our  ususfructus. — Whatever  they  ac- 
quire  (1)   by  means  of  our  property,   or  (2)  by  their  own 
labours,  belongs  to  us.     Anything  otherwise  acquired  belongs 
to   the  owner    of   the    [nuda  proprietors] ,  e.g.,   such    owner 
acquires  if  the  slave  is  instituted   heres,  or  a  legacy  is  be- 
queathed, or  a  gift  given  to  him  (§  91).     It  is  a  question 
whether  we  can  acquire  possession  and  so  acquire  by  usucapio 
through  such  a  slave,  for  we  do  not  possess  him  (§  94).    [The 
usus/ructuarius  only  had  detention  of  the  res ;  the  owner  of 
the  res  had  possessio.] 

5.  Free  persons   and   slaves   of  other  persons   bona  fide 
possessed  by  us. — Whatever  they  acquire   (1)   by  means  of 
our  property,  and  (2)  by  their  own  labours,  belongs  to  us— as 
in  the  case  of  persons  subject  to  our  ususfructus.     Anything 
otherwise  acquired  belongs  to  the  free  person  himself  or  to 

the  owner  of  the  slave  (§  92).      But  the  bona  fide  possessor 

• 

of  a  slave  may  acquire  ownership  of  the  slave  by  usucapio, 
and  after  that  whatever  the  slave  acquires  by  any  means, 
belongs  to  his  new  owner.  Of  course  a  ususfruciuarius  cannot 
acquire  the  slave  by  usucapio,  for  (1)  he  does  not  possess 
him  [i.e.,  he  only  has  detention] ,  and  (2)  he  knows  that  he 
belongs  to  another  person  (§  93).  There  is  no  doubt  that  we 
can  acquire  possession,  and  so  acquire  by  usucapio  through  a 
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person  bona  fide  possessed  by  us  (§  94).  [From  these  para- 
graphs it  appears  that  the  jurists  agreed  that  we  acquired 
ownership  by  conveyance  to  any  of  these  persons  if  owner- 
ship actually  passed  under  the  conveyance,  e.g.,  if  the  owner 
of  a  res  mancipi  had  mancipated  it,  or  the  owner  of  a  res  nee 
mancipi  had  made  traditio  of  it  ex  justa  causa.  But  if  the 
conveyance  only  conferred  possessio  as  distinct  from  owner- 
ship e.g.,  if  the  person  who  made  traditio  was  not  owner, 
then— 

(1)  If  the  traditio  was  made  to  a  person  in  A's  patria 
potestas,    or   dominica  potestas,    or   to    a  person  bona  fide 
possessed    by   A,    all   the   jurists    agreed    that    A    acquired 
possessio. 

(2)  If  the  traditio  was  made  to  a  person  in  A's  manus  or 
mancipium,  or  to  a  slave  over  whom  A  had  a  ususfructus, 
some  jurists  held  that  A  acquired  possessio ;  others  held  that 
he  did  not,  on  the  ground  that  he  did  not  possess  these  people, 
so  he  did  not  begin  possessio  until  he  had  himself  acquired 
physical  control  of  the  res.     This  latter  view  seems  quite 
untenable,  for  a  man   no   more  possessed  his  filimfamilias 
than  he  did  his  wife  in  manu,  and  the  former  opinion  became 
the  established  rule  either  in  the  time  of  Gaius  or  shortly 
afterwards.     It  seems  to  have  been  always  the  rule  that  if  a 
man  has  once  acquired  possession  he  can  retain  it  by  any 
one,  e.g.,  if  traditio  has  been  made  to  A  ex  justa  causa  by  a 
person  who  is  not  owner,  A  is  deemed  to  remain  in  posses- 
sion through  his  wife,  or  a  borrower,  or  any  one  else  who 
exercises  physical  control  over  it  on  his  behalf.] 

If  a  person  is  not  in  our  potestas  [manus  or  mancipium] 
nor  subject  to  our  ususfructus,  nor  bona  .fide  possessed  by  us, 
we  cannot  on  any  ground  acquire  by  his  instrumentality. 
[Such  a  person  was  called  an  extranea  persona.]  And  thisj 
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is  the  meaning  of  the  common  saying  "  we  cannot  acquire 
through  a  stranger ; ':  the  only  doubt  being  whether  we  can 
acquire  possession  through  [an  extranea  persona]  who  acts  as 
our  agent  (§  95). 

[A  person  who  had  acquired  possession  could  retain  it 
through  an  extranea  persona.  But  he  could  acquire  neither 
ownership  nor  possession  by  conveyance  to  an  extranea  who 
acted  as  his  agent.  All  that  could  be  done  was  this.  The 
agent  could  acquire  ownership  or  possession  for  himself,  and 
then  he  could  transfer  it  to  his  principal.  Thus,  if  A  bought 
a  res  of  B,  A  might  instruct  B  to  convey  it  to  his  agent  C : 
then,  by  mancipatio  or  traditio  C  becomes  owner — or  bona 
fide  possessor  if  B  is  not  owner;  and  then  C  transfers  his 
ownership  or  possessio  to  A  by  a  second  mancipatio  or  traditio. 
But  as  early  as  the  time  of  Augustus,  Labeo  (p.  100)  and 
some  other  jurists  were  of  opinion  that  if  C  acquired  physical 
control  of  a  res  as  agent  for  A,  and  A  had  the  intention  of 
acquiring  the  res,  A  at  once  acquired  ])ossessio  without  any 
transfer  of  the  res  from  C  to  A ;  in  other  words  possessio 
could  be  acquired  per  extraneam  personam.  Other  jurists 
were  of  the  contrary  opinion  and  thus  arose  the  dispute  re- 
ferred to  by  Gaius.  But  Labeo's  opinion  seems  to  have  been 
the  better  one,  and  Ulpian  (shortly  after  the  time  of  Gaius) 
states  it  as  if  it  were  the  established  rule  in  his  time,  and 
later  this  view  was  expressly  confirmed  by  a  constitution  of 
Alexander  Severus  (A.D.  222-235).  The  result  was,  that  as 
the  acquisition  of  possessio  is  the  chief  characteristic  of  con- 
veyance by  traditio,  traditio  of  a  res  nee  mancipi  by  the 
owner  to  C,  acting  as  agent  for  A,  vested  the  ownership  in  A, 
and  so  A  could  directly  acquire  ownership  of  res  ncc  mancipi 
per  extraneam  personam;  if  ownership  did  not  pass,  e.g.,  if 
the  person  making  traditio  was  not  owner,  or  the  res  was 
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mancipi,  A  would  at  once  acquire  possessio,  which,  if  bona 
fide  and  ex  justa  causa  would  in  one  or  two  years  make  him 
owner  by  usucapio,  even  though  he  himself  never  had  actual 
physical  control  of  the  res  in  the  meantime.  But  if  an  owner 
conveyed  to  an  extranea  B  acting  as  A's  agent,  by  mancipatio 
or  in  jure  cessio,  ownership  vested  in  B,  and  he  remained 
owner  till  he  had  conveyed  to  A  (cf.  Moyle,  pp.  242,  243).] 

Finally,  it  must  be  observed  that  those  in  our  potestas, 
manus,  or  mancipium  cannot  acquire  by  in  jure  cessio,  for  as 
they  can  have  nothing  of  their  own  they  cannot  claim  any- 
thing as  their  own  before  a  magistrate  (§  96).  [In  jure 
cessio  was  a  survival  of  leg  is  actio  procedure  (p.  11)  in  which 
no  one  could  act  as  agent  of  another,  i.e.,  he  must  say  the 
thing  is  mine;  he  was  not  allowed  to  say  the  thing  is  A's  ex 
jure  Quiritium.] 


BOOK  III.  §§  88-225. 
DE    OBLIGATIONIBUS. 

Division  of  Obligationes. — The  chief  division  of  obligationes 
separates  them  into  two  classes ;  for  every  obligatio  arises 
either  ex  contractu  (from  a  contract)  or  ex  delicto  (from  a 
delict  (§  88). 

[Gains  does  not  define  obligatio :  so  we  may  adopt  that 
of  Justinian  (quoted  p.  29)  "obligatio  est  juris  mnculum  quo 
necessitate  adstringimur  alicujus  solvendce  rei  secundum 
nostra  civ  itatis  jura  "  (obligatio  is  a  legal  bond  by  which  we 
are  placed  under  the  necessity  of  performing  something  in 
accordance  with  the  laws  of  our  State). 

In  other  words  (as  stated  above,  p.  29)  obligatio  was  used 
by  the  jurists  to  express  the  relation  between  two  or  more 
definite  persons,  of  whom  one  or  more,  is,  or  are,  legally 
bound  to  act  or  forbear,  in  respect  of  the  other  or  others. 
The  person  in  respect  of  whom  another  is  legally  bound  to 
act  or  forbear  has  a  right  in  personam  to  the  act  or  for- 
bearance, and  the  other  party  is  under  a  liability  to  act  or 
forbear.  Thus  obligatio  expressed  both  the  right  in  per- 
sonam of  the  one  and  the  correlative  liability  of  the  other ; 
and  so  the  jurists  used  the  expression  acquiring  an  obligatio 
as  synonymous  with  acquiring  a  right  (see  §  163). 

When  an  obligatio  was  created  it  was  enforceable  by  action, 
i.e.,  the  person  who  had  the  right  in  personam  could  sue  the 

(189) 
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person  subject  to  the  liability  if  the  latter  failed  to  perform 
his  duty,  and  the  latter  would  be  condemned  to  pay  com- 
pensation in  money  (p  87).  It  was  often  called  a  civilis 
obligatio  to  distinguish  it  from  what  was  called  a  naturalis 
obligatio ;  i.e.,  the  relation  between  two  definite  persons  A  and 
B  when  A  is  morally  bound  to  act  or  forbear  in  respect  of  B, 
but  the  relation  is  not  recognised  by  law  as  giving  B  a  right 
which  he  can  enforce  by  action — although  it  might  be  recog- 
nised as  a  good  defence  to  an  action  and  so  could  be  indirectly 
enforced  by  an  exceptio  (e.g.,  p.  192).  Obligatio,  in  the  following 
pages,  means  civilis  obligatio,  unless  the  contrary  is  expressed. 
Gaius'  division  of  obligationes  is  defective  because  not  ex- 
haustive. As  mentioned  (p.  40),  obligationes  arose  quasi  ex 
contractu  and  quasi  ex  delicto — both  of  which  classes  are 
discussed  in  another  book  which  Gaius  wrote  (Poste,  p.  318). 
A  note  on  each  of  these  classes  will  be  given  at  the  end  of 
obligationes  ex  contractu,  and  ex  delicto  respectively.] 

FIRST  DIVISION.— OBLIGATIONES  EX  CONTRACTU. 

These  are  of  four  kinds :  for  an  obligatio  is  created  (1)  re 
(by  delivery  of  a  thing),  or  (2)  verbis  (by  words  spoken),  or 
(3)  litteris  (by  writing),  or  (4)  consensu  (by  mere  consent) 

(§  89)- 

[The  general  term  for  agreement  was  conventio,  or  pactum, 

or  pactio,  or  pactum  conventum,  but  an  agreement  which 
created  an  obligatio  civilis  was  called  contractus.  The  early 
law  did  not  recognise  any  agreement  as  a  contractus  unless 
made  in  a  special  form ;  in  other  words,  it  was  the  special 
form  which  made  the  agreement  actionable,  and  so,  if  ex- 
pressed in  such  form,  it  was  binding,  even  though  it  did  not 
express  the  true  intention  of  the  parties.  Hence  these  con- 
tracts are  usually  called  formal  contracts.  But  in  course  of 


FORMAL   AND   FOEMLESS   CONTEACTS.  191 

time  other  agreements  became  recognised  as  actionable  by 
means  of  the  praetor's  edict  (p.  85),  without  being  made  in 
any  special  form,  and  in  which  the  true  intention  of  the  parties 
was  the  chief  element.  So  these  are  usually  called  formless 
contracts  (cf.  Poste,  p.  319).  If  this  fundamental  distinction 
were  taken  as  the  basis  of  classification,  the  contracts  of 
Eoman  Law  would  be  grouped  as  follows  :— 

I.  FORMAL  CONTEACTS. 

1.  Nexum  (p.  30) ;  (2)  Vadimonium  (p.  31) ;  (3)  Leges 
mancipii  (p.  31) ;  (4)  Dotis  dictio  (p.  31) ;  (5)  Jurata 
promissio  liberti  (p.  197) ;  (6)  Stipulatio  (p.  33) ;  (7)  Nomen 
transcripticium  (contract  litteris)  (p.  35).  Of  these,  nexum 
and  vadimonium,  as  special  forms  of  contract,  had  become 
obsolete  in  the  time  of  Gaius  and  leges  mancipii  had  been 
superseded  in  most  cases  by  the  formless  contracts  re,  and 
are  only  referred  to  by  Gaius  in  Book  II.  in  connection  with 
mancipatio  fiducice  causa  for  the  purpose  of  safe  custody  and 
mortgage  (p.  177).  So  Gaius  in  Book  III.  only  speaks  of  4, 
5,  6  and  7. 

II.  FOEMLESS  CONTEACTS. 

1.  Contracts  re,  namely  (1)  Mutuum  (loan  for  consump- 
tion) ;    (2)    Commodatum    (loan   for   use) ;    (3)    Deposition 
(deposit  for  safe  custody) ;  (4)  Pignus  (pledge). 

2.  Contracts   consensu,   namely  (1)    Emptio    et   venditio 
(sale) ;  (2)  Locatio  et  conductio  (hiring) ;  (3)  Societas  (partner- 
ship) ;  and  (4)  Mandatum  (gratuitous  agency).- 

3.  Innominate  contracts,  i.e.,  contracts  in  which  the  obligatio 
arose  from  performance,  like  contracts  re,  but  which  did  not 
fall  under  any  of  the  above-named  contracts.     The  Eomans 
had  no  special  name  for  them,  and  so  modern  writers  call 
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them  "innominate"  (Poste,  p.  323).  They  were  practically 
a  new  class  of  contracts  re. 

4.  Pacta  vestita,  i.e.,  certain pacta  which  were  made  action- 
able either  by  the  praetor's  edict  or  constitutions  principis, 
and  so  were  called  vestita  (clothed)  to  distinguish  them  from 
pacta  which  only  created  a  naturalis  obligatio,  and  so  were 
called  mida  (naked).  As  the  obligatio  arose  from  the  moment 
of  agreement,  pacta  vestita  were  a  new  class  of  contracts 
consensu. 

The  naturalis  obligatio  created  by  a  nudumpactum,  although 
not  directly  enforceable  by  actio,  might  be  indirectly  enforced 
by  exceptio,  e.g.,  A  is  bound  by  stipulatio  to  pay  B  ten 
aurei ;  by  nudum  pactum  B  agrees  to  release  A  from  the 
debt.  If,  later  on,  B  changes  his  mind  and  sues  A,  A  can 
defeat  the  claim  by  exceptio  pacti. 

Gaius  omits  innominate  contracts  and  pacta  vestita  from 
his  classification.  Adopting  Gaius'  arrangement  of  the  sub- 
ject, obligationes  ex  contractu  will  be  dealt  with  as  follows  :— 

(A)  Contracts  re. 

(B)  Contracts  verbis. 

(C)  Contracts  litteris. 

(D)  Contracts  consensu. 

(E)  Through  what  persons  contractual  rights  are  acquired. 

(F)  How  obligationes  ex  contractu  are  discharged. 
Innominate   contracts    and  pacta   vestita   will   be    briefly 

described  at  the  end  of  (A)  and  (D)  respectively. 

(A)  CONTRACTS  RE. 

[So  called  because  the  obligatio  arose  from  the  delivery 
of  a  res  corporalis  in  pursuance  of  an  agreement,  to  lend  it, 
or  to  deposit  it  for  safe  custody,  or  to  give  it  as  security  for 
a  debt.  There  were  only  four  kinds  of  contract  re. 
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I.  Mutuum;  II.  Commodatum;  III.  Depositum ;  IV.  Pignus. 
Gains  only  gives  mutuum  as  an  example  of  these  contracts.] 

I.  Mutuum. — -Loan  for   consumption,    i.e.,    ownership    of 
thing  lent  is  transferred  by  A  to  B,  on  condition  that  B  shall 
return,  not  the  same  thing,  but  a  thing  of  the  same  kind,  e.g., 
money,  corn,  wine,  etc.     It  is  called  mutuum,  because  meum 
becomes  tuum  (§  90). 

[The  remedy  of  the  lender  was  condictio,  the  general  stricti 
juris  (p.  87)  actio  in  personam.  But  as  mutuum  was  re- 
garded as  a  gratuitous  loan,  no  interest  on  money  lent  could 
be  recovered  unless  there  was  a  special  stipulatio  to  pay 
interest,  and  then  an  action  was  brought  on  the  stipulatio  to 
recover  it  (Poste,  p.  324). 

By  Sc.  Macedonianum  (either  in  reign  of  Claudius  A.D. 
41-54  or  of  Vespasian  A.D.  68-79)  a  money  loan  to  a  filius- 
familias  only  created  a  natural-is  obligatio.  This  was  passed 
in  consequence  of  a  filiusfamilias  killing  his  father  in  order 
to  get  money  to  pay  a  money  lender  (Poste,  p.  324).] 

II.  Commodatum. — Loan  for  use,  e.g.,  lending  a  horse.     It 
must  be  gratuitous,  for  if  any  money  is  to  be  paid,  it  becomes 
hiring;  if  anything  else  is  to  be   given,  it   becomes  an  in- 
nominate contract   (p.  196).     The  borrower  A   is  bound  to 
return  the  specific  thing  to  the  lender  B,  either  at  the  time 
fixed,  or  if  no  time  is  fixed,  when  B  requires  him  to  do  so. 
Meantime  A  must  use  exacta  diligentia  (the  care  of  a  reason- 
able man)  in  dealing  with  the  thing,  and  is  answerable  for  any 
damage  caused   to  it   through  his  culpa  (i.e.,  by  not  using 
exacta  diligentia}.     B's  remedy  is  actio  commodati,  a  bonce 
fidei  actio  (p.  87).     On  the  other  hand  B  is  responsible  for 
any  loss  caused   to  A   through  B's  dolus   (fraud)  or  culpa 
lata  (gross  negligence),  e.g.,  if  B  lends  a  vicious  horse  to  A 
without  disclosing  the  fact   and  the  horse  damages  A ;  A's 

13 
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remedy  in  such  cases  is  actio  commodati  contraria  (Poste, 
p.  430). 

III.  Depositum. — The  delivery  of  a  thing  by  A  to  B  for 
safe  custody,  e.g.,  A  leaves  his  plate  with  his  friend  B  while 
he  goes  a  journey.     B  is  bound  to  return  it  when  A  requires 
it,  and  meantime  merely  to  keep  it  safely  (he  must  not  use  it) 
and  use  diligentia  in  suis  rebus  (the  same  degree  of  care  that 
he  takes  in  his  own  affairs).     A's  remedy  is  actio  depositi — a 
bonce  fidei  actio.     On  the  other  hand  A  is  bound  to  show 
exacta  diligentia,  and  if  by  not  taking  that  degree  of  care  B 
suffers  any  loss  A  is  answerable  to  B  (Poste,  p.  430),  e.g.,  if 
A  carelessly  puts  wine  in  a  jar  with  a  leak  in  it  and  deposits 
the  wine  with  B  and  the  wine  runs  out  and  causes  damage  to 
B,  A  is  responsible  to  B.     B's  remedy  is  actio  depositi  con- 
traria.   In  addition  to  this,  the  ordinary  depositum,  there  were 
two  special  kinds  of  depositum. 

(1)  Depositum  miserabile,  i.e.,  when  in  consequence  of  a 
fire,  shipwreck,  or  other  such  calamity,  A  is  compelled  to 
deposit  his  property  with  B.     In  this  case,  if  the  property  is 
lost  or  damaged  through  B  not  using  diligentia  in  suis  rebus, 
he  must  pay  A  double  the  amount  of  the  loss. 

(2)  Depositum  irregulare,  i.e.,  when  A  deposits  something 
with  B  on   the  understanding  that  B  need  not  return  the 
specific  thing  but  an  equivalent,  e.g.,  A  deposits  ten  aurei  with 
B ;  B  need  not  return  the  identical  ten  aurei,  but  must  return 
ten  aurei.     A  common  case  was  the  deposit  of  money  with  a 
banker  (Poste,  p.  325).     It  differs  from  mutuum,  because  loan 
is  for  the  benefit  of  the  borrower,  deposit  for  that  of  the 
depositor. 

IV.  Pignus. — Pledge,   i.e.,   the  delivery  of  a  thing  by  a 
debtor  A  to  his  creditor  B,  to  be  held  by  B  until  the  debt  is 
paid  and  then  to  be  returned  to  A.     The  same  degree  of  care 
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was  required  as  in  commodatum — as  a  pledge  is  for  the 
creditor's  benefit.  The  remedy  of  the  debtor  was  actio  pig- 
neraticia — a  bones  fidei  actio ;  that  of  the  creditor  was  actio 
pigneraticia  contraria ;  sometimes  it  was  agreed  that  the 
creditor  could  sell  the  pledge  if  the  debt  was  not  paid  by  a 
certain  time.  [In  addition  to  the  creation  of  a  contractual 
obligatio  between  debtor  and  creditor,  pignus,  in  the  time  of 
Gaius,  also  created  a  jus  in  re  aliena  (i.e.,  a  right  in  rem  over 
another's  property)  which  the  creditor  could  enforce  by  actio 
quasi  Serviana  against  third  parties  (Poste,  p.  327).  And  the 
pledgee  had  possessio,  so  could  avail  himself  of  interdict 
procedure  (p.  84).] 

[Why  was  mutuum  enforced  by  the  condictio — an  actio 
stricti  juris — and  the  other  contracts  re  by  actiones  ~bona 
fidei  ?  This  is  a  doubtful  point.  The  most  probable  ex- 
planation seems  to  be  as  follows :  Loans  for  consumption 
were  originally  made  by  nexum,  and  after  the  Lex  Pcetelia 
had  deprived  lenders  by  nexum  of  the  summary  remedy  of 
manus  injectio  (p.  31),  they  had  to  sue  by  the  new  legis  actio 
called  condictio,  which  was  the  remedy  for  certa  pecunia 
credita  by  the  Lex  Silia  (p.  15)  and  for  other  certce  res  by  the 
Lex  Calpurnia  (p.  16).  Under  the  formulary  procedure  no 
special  formula  was  provided  for  such  actions ;  they  all  came 
under  the  general  formula  for  actiones  inpersonam  founded  on 
jus  civile  "  si  paret  dare  oportere,"  which  was  called  condictio 
(Gaius,  iv.,  §  33).  After  the  edict  of  the  prcetor  urbanus  had 
adopted  the  rule  of  the  jus  gentium  that  a  loan  by  mere 
delivery  created  an  obligatio,  such  a  loan  of  money  was  con- 
strued as  pecunia  certa  credita  under  the  Lex  Silia  and  a 
loan  of  other  certain  things  as  falling  under  the  Lex  Calpur- 
nia, and  so  repayment  was  enforced  by  condictio. 

But  loans  for  use,  deposit  and  pledge  were  originally  made 
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by  conveyance  in  trust  to  be  returned,  and  so  were  enforced 
by  actio  fiducice — which  was  to  all  intents  and  purpose  an 
actio  bonce  fidei  (p.  33).  So  when  the  edict  of  the  prcetor 
urbanus  adopted  the  rule  of  the  jus  gentium  that  mere 
delivery  by  way  of  loan  for  use,  deposit  and  pledge  created 
an  obligatio,  such  contracts  were  enforced  by  actiones  bonce 
fidei  (cf.  Muir.,  p.  268 ;  Sohm,  pp.  392,  393  ;  Moyle,  pp,  391, 
392).] 

Note  on  Innominate  Contracts. 

The  contracts  re  and  consensu  were  made  actionable  by 
the  praetor's  edict  giving  a  distinct  form  of  action  for  each— 
except  mutuum,  which  was  enforced  by  condictio ;  hence 
each  contract  had  a  special  name.  Later  on  the  praetor's 
edict  made  every  agreement  enforceable  by  the  party  who  had 
performed  his  part  of  it,  and  the  remedy  was  actio  in  factum 
prcescriptis  verbis.  This  actio  was  so  called  because  the  facts 
of  the  case  were  set  forth  in  the  demonstratio  of  the  formula 
(p.  89)  and  then  the  intentio  ran,  "  Whatever  on  that  account 
A  ought  in  good  faith  to  pay  to  B  ".  It  was  therefore  really 
an  actio  in  jus  concepta  (Poste,  p.  329).  As  the  obligatio 
arose  from  the  performance,  such  agreements  resembled  con- 
tracts re.  The  Eomans  had  no  general  name  for  them,  and 
so  commentators  have  called  them  innominate  contracts. 
Examples  are — permutatio  (exchange),  e.g.,  A  and  B  agree  to 
exchange  horses ;  when  A  has  conveyed  his  horse  to  B  an 
obligatio  arises  that  B  should  convey  his  horse  to  A  (Poste,  pp. 
328,  329) ;  or  an  agreement  between  A-and  B  that  A  shall  lend 
his  horse  to  B  in  consideration  that  B  lends  his  slave  to  A ; 
this  is  not  commodatum  because  the  lending  is  not  gratuitous, 
and  it  is  not  hiring  because  no  merces  is  fixed  (see  p.  214). 
The  party  who  had  performed  could,  if  he  chose,  rescind  the 
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contract  instead  of  enforcing  it  by  this  actio,  and  recover  back 
what  he  had  given  by  condictio  causa  data  causa  non  secuta 
(p.  40,  Poste,  p.  330). 

(B)  CONTRACTS  VERBIS. 
I.  DIFFERENT  KINDS  OF  VERBAL  CONTRACTS. 

[The  characteristic  of  verbal  contracts  was,  that  the  obligatio 
was  created  by  speaking  certain  technical  or  solemn  words. 
There  were  three  kinds  of  verbal  contracts,  dotis  dictio,  jurata 
promissio  liberti,  and  stipulatio.] 

1.  Dotis  dictio   was   a    promise    made  by  a  solemn  form 
of  words  to  give  dos  (dowry)  to  the  intended  husband  of  a 
woman.     It  was  only  binding  if  used  by  the  woman,  or  her 
male  ancestor,  or  by  her  debtor  by  her  orders  [e.g.,  A  owes 
Julia  100  aurei ;  Julia  is  betrothed  to  B ;  A,  by  order  of  Julia, 
promises  by  the  form  dotis  dictio  to  pay  the  100  aurei  to  B ; 
if  he  does  not  pay,  B  can  sue  him.     We  do  not  know  what 
the  form  was] .     If  other  persons  wished  to  promise  dos,  they 
could  do  it  by  stipulatio  (§  95a). 

2.  [Jurata  promissio  liberti}    was   the  promise,   on   oath 
made  by  a  freedman,  immediately  after  his  manumission,  to 
render  certain  service  (operce)  to  his  patron  (§  96).      [Usually 
the  slave  made  the  promise  before  manumission,  but  this  merely 
created  a  naturalis  obligatio  (p.  202),  and  so  only  bound  his 
conscience ;  no  civilis  obligatio  arose  till  the  jurata  promissio 
made  after  he  was  free  (Poste,  p.  238).] 

3.  Stipulatio. — The  obligatio  was  created  by  question  and 
answer   [but  certain  technical  words  had  to  be  incorporated 
into  the  question  and  answer  in  order  to  create  the  obligatio] , 
e.g.,  Dari  spondes  ?  (do  you  solemnly  promise  that  (a  thing) 
shall  be  given  (to  me)  ?),  spondeo  (I  solemnly  promise) ;    or 
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dabis  ?  (will  you  give  ?),  dabo  (I  will  give) ;  or  promittis  ? 
(do  you  promise?),  promitto  (I  do  promise) ;  or  fidepromittis  ? 
(do  you  pledge  your  credit?),  fidepromitto  (I  pledge  my 
credit) ;  or  fidejubes  ?  (do  you  bid  me  trust  you  as 
guarantor  ?),  fidejubeo  (I  do  bid  you  trust  me  as  guarantor) ; 
or  fades  ?  (will  you  perform  ?),  facio  (I  will  perform)  (§  92). 
Spondes  ?  spondeo  is  only  valid  between  Eoman  citizens.  The 
other  forms  belong  to  jus  gentium  and  bind  peregrini  as  well 
as  cives,  and,  if  understood,  bind  Eomans  if  expressed  in 
Greek  and  peregrini  if  in  Latin.  But  spondes  ?  spondeo  is 
so  peculiarly  Eoman  that  it  cannot  be  expressed  in  Greek— 
although  said  to  be  derived  from  the  Greek  (§93).  It  is  said 
that  in  one  case  spondes  ?  spondeo  can  be  used  by  a,peregrinus, 
namely  when  a  Eoman  Emperor  makes  a  treaty  with  a 
foreign  sovereign.  But  this  statement  is  made  without  suffi- 
cient ground ;  for  breach  of  a  treaty  gives  no  right  of  action 
on  the  stipulation,  but  is  redressed  by  the  law  of  war  (^  94). 
[The  origin  of  the  stipulatio  is  a  matter  of  controversy. 
The  most  probable  theory  is,  that  spondeo  is  derived  from  the 
Greek  cnrovSr)  meaning  to  pour  out  a  libation,  and  was 
originally  part  of  the  form  of  an  oath,  and  ultimately  the 
word  spondes,  when  used  alone,  was  taken  to  mean  "do 
you  promise  as  solemnly  as  if  the  old  ceremonial  had  been 
gone  through  between  us  ?  "  (supra,  p.  34  ;  Muir.,  p.  215  ).  At 
what  time  it  became  recognised  by  the  jus  civile  as  a  mode  of 
creating  an  obligatio  is  uncertain.  It  is  not  mentioned  in  the 
XII.  Tables,  but  is  referred  to  in  the  Lex  Aquilia  (B.C.  287)  so 
we  may  assume  that  it  became  recognised  some  time  between 
the  XII.  Tables  and  Lex  Aquilia  (Poste,  p.  333).] 
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II.  STIPULATIO. 

[1.  Its  practical  importance. — It  was  not  a  special  kind  of 
contract,  like  sale,  for  instance,  but  a  special  form  whereby 
almost  any  kind  of  agreement  could  be  made  actionable.] 

2.  Inutiles  stipulationes  (invalid  stipulations). —  [Tbe 
grounds  of  invalidity  mentioned  by  Gaius  may  be  grouped 
under  two  heads.  (1)  Those  peculiar  to  stipulationes,  and 
(2)  those  common  to  siipulationes  and  other  contracts.] 

(1)  Grounds  of  invalidity  peculiar  to  stipulationes, 

(a)  Want   of   correspondence    between   the   question    and 
answer.     "Will  you  pay  ten?"     "I  will  pay  five."     "Will 
you  pay  ten?"     "I  will  pay  ten  if  you  manumit  your  slave" 
(S  102). 

(b)  The  physical  incapacity  of  being  deaf  or  dumb. — For 
deaf  persons  could  not  hear  the  words  spoken  by  the  other 
party  and  dumb  persons  could  not  speak  the  words  (§  105). 
[This  requirement  that  the  words  must  be  spoken  by  the  parties 
to  each  other  made  it  impossible  for  absent  parties  to  make  a 
stipulatio  by  correspondence.] 

(2)  Grounds  of  invalidity  not  peculiar  to  stipulationes. 

(a)  Impossibility  of  performance. — E.g.,  stipulation  for  the 
delivery  of  a  slave,  who  unknown  to  the  parties  is  dead ;  or 
of  a  freeman  supposed  to  be  a  slave ;  or  of  a  res  sacra  or 
religiosa,  supposed  to  be  humani  juris  (§  97),  or  of  a  res  which 
cannot  exist,  such  as  a  hippocentaur  (§  97a). 

(fr)  Mistake. — E.g.,  A  by  mistake  stipulates  for  a  res  which 
already  belongs  to  him ;  the  stipulatio  is  void,  for  what  is 
already  his  own  cannot  be  conveyed  to  him  (§  99).  [This  is 
also  an  instance  of  impossibility ;  a  genuine  instance  of  mistake 
would  be  stipulatio  by  A  that  B  would  convey  his  slave 
Stichus,  when  A  thought  that  a  slave,  whose  real  name  was 
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Pamphilus,  was  named  Stichus.     Here  the  contract  is  void 
merely  on  ground  of  mistake.] 

(c)  Impossibility  of  a  condition  in   the  stipulatio. — E.g., 
"  Will  you  pay  me  five  aurei  if  I  touch  the  sky  ?"      This  is  void. 
But  a  legacy  subject  to  such  a  condition  was  treated  as  un- 
conditional by  the  Sabinians,  and  as  void  by  the  Proculians 
(§  98).     [A  contract  was  sub  condicione  (subject  to  a  condition), 
when  the  promisor   was  only  liable  to  perform  in  case  some 
event  did,  or  did   not  happen,  and  when  it   was  uncertain 
whether  the  event  would  ever  happen  or  not  happen,  e.g., 
promise  to  pay  A  five  aurei  if  he  manumits  his  slave  Stichus. 
If  performance  was  merely  postponed   until  an  event  which 
was  certain  to  happen,  e.g.,  A  promises  to  pay  B  five  aurei 
when  C  dies,  the  contract  was  said  to  be  made  ex  die — it  was 
not  treated  as  conditional  because  performance  must  become 
due  sometime.     The  example  given  by  Gaius  is  an  instance 
of  a  positive  condition,   i.e.,   that    something  shall   happen. 
A  negative  condition,  i.e.,  that  something  shall  not  happen, 
e.g.,  promise  to  pay  A  five  aurei  if  he  is  not  made  consul.     A 
negative  impossible  condition  had  no  effect,  i.e.,  the  stipulatio 
was  regarded  as  unconditional,  e.g.,  promise  to  pay  A  five 
aurei  if  he  does  not  touch  the  sky ;  A  can  at  once  demand 
payment.] 

(d)  Postponement   of  performance    till  the  day  before,  or 
after,  the  death  of  the  promisor  or  promisee,  makes  contract 
void.     For  it  is  inelegans    [i.e.,  not  in  harmony  with  legal 
principles]  that  the  heres  of  the  promisor,  or  promisee,  should 
be  the  first  person  to  become  liable,  or  to  acquire  the  right 
to  performance.     And  the  day  before  death  cannot  be  ascer- 
tained till  after  death,  so  is  in  effect  the  same  as  a  promise  to 
pay  after  death  (§  100).      [The  date  when  a  right  vested,  was 
called  dies  cedens,  the  date  when  performance  could  be  de- 
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manded  was  called  dies  veniens.  If  a  contract  was  made 
ex  die,  dies  cedens  was  the  time  the  contract  was  made ;  dies 
veniens  did  not  occur  till  the  time  fixed  for  performance 
arrived.  If  this  was  fixed  for  the  day  before  or  after  death, 
the  promisor  or  promisee  (as  the  case  might  be)  could  never 
incur  the  liability  to  perform  nor  the  right  to  enforce  perform- 
ance ;  and  as  the  heres  merely  succeeded  to  the  rights  and 
liabilities  of  the  deceased,  a  right  which  had  not  been  acquired, 
or  liability  which  had  not  been  incurred  by  deceased,  could 
not  pass  to  him.] 

But  a  promise  to  pay  at  the  death  (i.e.,  at  the  last  moment 
of  the  life)  of  the  promisor  or  promisee  was  valid  (§  100). 

[For  here  the  dies  veniens  is  the  last  moment  of  the  life  of 
the  promisor  or  promisee.] 

(e)  A  promise  of  performance  to  a  third  person  is  void,  unless 
the  promisee  was  subject  to  the  power  of  such  third  person ; 
[e.g.,  A  stipulates  with  B  that  B  shall  pay  ten  aurei  to  C.  If  A 
is  the  slave  or  filius  of  C,  G  acquires  a  right  to  be  paid  by  B. 
But  if  C  is  an  extranea persona,  the  stipulatio  is  void ;  because 
the  general  rule  of  the  law  was  that  only  the  parties  to  a 
contract  could  acquire  rights  or  incur  liabilities  under  it,  for 
they  alone  had  an  interest  in  the  performance.  However,  as 
early  as  Gaius'  time  it  was  the  rule,  that  if  A  had  an  interest 
in  the  payment  to  an  extranea  C  the  stipulatio  was  valid, 
and  so  A  could  sue  B  if  B  did  not  perform ;  e.g.,  if  C  was  A's 
creditor  pressing  for  payment  of  a  debt  and  A  having  no 
money  stipulates  with  his  friend  B  that  B  would  pay  C ;  if 
B  fails  to  pay  C,  A  can  sue  him  for  breach  of  the  contract 
(but  of  course  C,  if  an  extranea,  could  not  in  any  case  sue 
on  the  contract).  Payment  to  an  extranea  could  also  be 
indirectly  secured,  by  A  saying  to  B,  "Do  you  promise  to  pay 
ten  aurei  to  C,  and  do  you  promise  to  pay  me  twelve  aurei 
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if  you  don't  pay  to  C  ".  The  twelve  was  called  a  penalty; 
it  was  a  definite  promise  to  pay  to  A  if  B  did  not  pay  to  C, 
and  so  the  stipulatio  was  valid.] 

So  the  following  questions  arise ; — 

Is  a  promise  to  pay  A,  the  stipulator,  and  an  extranea  C 
valid  ?  Sabinians  held :  the  whole  is  due  to  A.  Proculians 
held :  half  is  due  to  A,  and  the  other  half  is  void  (§  103). 

Is  a  promise  to  pay  to  A,  stipulator,  or  to  C  an  extranea, 
valid  ?  Yes,  all  is  due  to  A  ;  but  payment  to  C  will  discharge 
the  promisor  (§  103&).  [Here  C  is  solutionis  causa  adjectus 
(added  for  the  purpose  of  payment),  e.g.,  A  is  not  certain 
whether  he  will  be  at  the  place  when  payment  is  due,  when 
the  dies  veniens  arrives ;  but  he  knows  that  C  will  be  present 
at  the  time ;  by  adding  C,  there  is  sure  to  be  some  one  to 
whom  B  can  safely  make  payment.  If  B  pays  C,  C  holds 
the  money  as  A's  agent,  and  by  actio  mandati  (p.  217)  A  can 
make  him  hand  it  over.] 

(f)  Incapacity  of  one  of  the  parties  to  the  contract  makes  it 
void.  This  may  occur  : — 

By  one  of  the  parties  being  subject  to  the  power  of  the  other. 
The  contract  is  void.  In  fact  a  person  in  mancipio,  a  filia- 
familias,  a  wife  in  manu,  and  a  slave  cannot  incur  a  con- 
tractual liability  even  to  persons  who  have  not  power  over 
them  (§  104).  [But  the  agreement  of  these  persons  might 
create  a  naturalis  obligatio  (p.  192).  A  filiusfamilias  could 
create  a  civilis  obligatio  with  an  extranea,  and  even  with  his 
paterfamilias  if  the  contract  related  to  castrense  peculium 
(p.  117).] 

By  one  of  the  parties  being  a  furiosus  (lunatic) :  for  furiosi 
have  no  understanding  (§  106). 

By  one  party  being  a  pupillus  or  pupilla  if  the  contract 
was  made  without  the  guardian  s  authority.  If  infans  (under 
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seven),  contract  is  void ;  if  pubertati  proximus  (nearer  to  age 
of  puberty  than  to  seven) ;  contract  is  valid  if  it  conferred 
rights  on  the  pupillus,  but  void  as  to  liabilities  imposed  on 
him.  If  infanti  proximus,  formerly  the  same  as  infans  ;  but 
later,  contract  was  held  to  bs  binding  if  it  benefited  infanti 
proximus  (§§  107,  109). 

By  one  party  being  a  woman  in  tutela,  if  contract  was 
made  without  her  guardian  s  authority.  Contract  was  void 
so  far  as  it  imposed  liability  upon  her ;  but  valid  if  for  her 
benefit  (§  108). 

3.  Adstipulatio. — An  adstipulator  was  a  person  A,  who 
joined  another  person  B,  and  as  his  agent,  in  stipulating  for 
performance  from  C ;  A  and  B  can  each  sue  C  and  payment 
by  C  to  either  discharges  C  from  liability.  But  as  A  merely 
acts  as  B's  agent,  whatever  A  receives  from  C  he  must  hand 
over  to  B,  and  B  can  compel  A  to  do  so  by  actio  mandati 
(§§  110,  111). 

Eules  as  to  adstipulatio  : — 

(1)  Adstipulator  need  not  use  the  same  words  as  stipulator, 
e.g.,  one  may  use  spondes  ?  the  other  /idepromittis  ?  (§  112). 

(2)  Adstipulator  cannot  stipulate  for  more  but  may  for  less 
than  stipulator.     More  meant  not  only  more  in  quantity,  e.g., 
ten  instead  of  five,  but  also  more  in  respect  of  time,  e.g.,  im- 
mediate payment  was  more  than  payment  at  a  future  time 
(§  H3). 

(3)  [The  rights  of  the  adstipulator  were  personal  to  him, 
and  accordingly — ] 

(a)  At  death  of  adstipulator  his  heres  cannot  sue. 

(6)  A  slave  (and  according  to  the  better  opinion)  a  person 
in  mane ipio  cannot  be  adstipulator;  for  such  persons  could 
only  acquire  rights  for  their  masters  and  not  for  themselves. 

(c)  A  person  in  patria  potestate  or  in  manu  can  be  adstip- 
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ulator ;  and  the  paterfamilias  or  husband  acquires  no  rights 
under  the  stipulatio ;  but  the  adstipulator  cannot  enforce  his 
or  her  rights  unless  and  until  he  or  she  has  become  sui  juris 
without  having  suffered  capitis  deminutio,  e.g.,  by  death  of 
paterfamilias,  or  husband,  or  by  filius  becoming  priest  of 
Jupiter  [or  filia  a  vestal  virgin]  (§  114). 

[Adstipulatio  was  employed  for  two  chief  purposes  :— 

(1)  To  enable  A  to  enforce  performance  by  means  of  an 
agent  B  in  the  time  of  the  legis  actio  procedure  when  no  one 
could  sue  as  agent  for  another.     Under  the  formulary  pro- 
cedure A  could  always  enforce  an  obligatio  between  himself 
and  C,  by  appointing  B  his  cognitor  or  procurator  for  the  pur- 
pose of  suing  C  (p.  91,  ii.,  §  39) ;  so  an  adstipulator  ceased 
to  be  necessary  for  this  purpose.] 

(2)  To  enable  A  to  secure  performance  of  a  promise  to  do 
something  the  day  before,  or  after,  A's  death  (p.  200) ;  it  was 
chiefly  employed  for  this  purpose  in  time  of  Gaius  (§  117). 
[After  A's   death,   the  adstipulator   enforced    payment  and 
could  be  compelled  to  hand  over  what  he  received  to  A's  heres 
by  actio  mandati.] 

4.  [Adpromissio. — An  adpromissor  was  a  person  B  who 
joined  a  person  A  (and  as  agent  for  A)  in  promising  something 
to  C  ;  in  other  words,  who  became  surety  for  A's  performance 
of  the  promise ;  e.g.,  X  says  to  A,  "  Do  you  promise  to  pay  me 
ten  aurei  ?  "  Then  he  says  to  B  (the  adpromissor),  "  Do  you 
promise  to  pay  me  the  same  ten  aurei  ?  "  Then  A  and  B 
each  replies  separately,  "spondeo".  -The  result  is  that  an 
obligatio  is  created  whereby  A  and  B  are  each  bound  to  pay 
ten  aurei  to  X,  i.e.,  each  is  liable  in  solidum  (for  the  whole) ; 
but  as  there  is  only  an  obligatio  to  pay  one  sum  of  ten  aurei, 
payment  by  one  discharges  both.  So  if  B  pays  X,  A  is  dis- 
charged ;  but  as  B  merely  intervened  in  the  transaction  for 
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A's  benefit  as  A's  agent,  B  can  compel  A  to  repay  him  the 
ten  aurei  by  actio  mandati  (§  127).] 

Adpromissores  were  of  three  kinds,  sponsores,  fidepromis- 
sores,  fidejussores,  the  names  being  derived  from  the  technical 
word  used  in  the  question  put  to  them,  i.e.  :  — 

Sponsor  because  spondes  ?  is  used,  fidepromissor  because 
fidepromittis  ?  is  used,  fidejussor  because  fide  tua  jubes  ?  is 
used  (§  117). 

The  rules  as  to  sponsores  and  fidepromissores  were  similar, 
and  very  different  from  those  which  governed  fidejussores 


Rules  as  to  sponsores  and  fidepromissores  :  — 
[For  the  sake  of  clearness,  the  rules  of  the  customary  law 
will  be  stated  first,  and  then  the  legislative  changes.] 
I.  Rules  of  the  customary  law. 

1.  Sponsores  and  fidepromissores  can  only  be  sureties  in  re- 
spect of  obligationes  created,  or  attempted  to  be  created,  verbis 
[i.e.,  by  stipulatio]  ;  e.g.,  if  a  woman  OT  pupillus  promises  by 
stipulatio  without  his  or  her  guardian's  authority,  or  a  person 
promises  performance  after   his   death,   no   civilis  obligatio 
arises,  but  if  A  had  joined  as  surety  he  would  be  bound. 

But  it  was  a  moot  point  whether  a  surety  was  bound  if  he 
joined  in  a  stipulatio  made  by  a  slave  or  alien  by  the  form 
spondes  ?  spondeo  (§  119).  [For  this  form  could  only  be 
used  by  cives  (p.  198).] 

2.  The  heres  of  the  sponsor  or  fidepromissor  is  not  bound, 
[i.e.,  at  the  death  of  the  surety  his  liability  did  not  devolve  on 

his  heres].  The  only  exception  was,  that  if  a,  fidepromissor 
was  a  peregrinus,  his  heres  might  be  bound  by  the  local 
custom  of  the  surety's  municipality  (§  120). 

3.  If  several  sponsores  or  fidepromissores   joined   as   co- 
sureties in  the  same  obligatio,  each  was  liable  in  solidum  as 
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long  as  he  lived,  and  if  one  pays  the  whole,  he  cannot  recover 
a  proportionate  part  from  his  co-sureties,  although  by  his 
payment  they  all  become  discharged  from  liability  (§  12 la). 
[His  only  remedy  was  to  recover  the  amount  from  the  person 
for  whom  he  had  become  surety  by  actio  mandati.] 

4.  A  sponsor  or  fidepromissor  cannot  be  surety  for  more, 
but  may  be  for  less,  than  is  due  from  the  principal  debtor 

(§  126). 

II.  Bules  laid  down  by  legislation  relating  to  sponsores  and 
fidepromissor  es. 

1.  Lex  Appuleia   [B.C.  102?]. — A  co-surety  who  has  paid 
more  than  his  share  to  the  creditor  can  recover  the  excess, 
from  his  co-sureties  (§  122). 

2.  Lex  Furia  [de  sponsu,  B.C.  95  ?]  contained  two  provisions.. 
(1)  Sureties  are  discharged  from  liability  if  debt  is  not  paid 
within  two  years ;    (2)    If  there  are  several  co-sureties,  the 
debt  is  divided  into  as  many  equal  shares  as  there  are  co- 
sureties at  the  date  when  the  debt  falls  due  ;  and  each  is  only 
liable  to  the  creditor  for  such  shares.     And  if  any  surety  is 
insolvent  at  that  time,  the  rest  are  not  liable  for  his  share 
(S  121). 

But  this  Lex  had  no  application  outside  Italy  whereas  the 
Lex  Appuleia  applied  to  Italy  and  the  Provinces ;  and  it  was 
a  disputed  point  whether  the  Lex  Furia  indirectly  repealed 
Lex  Appuleia  as  regarded  Italy  (§§  121a,  122) ;  [e.g.,  A  and  B 
are  sureties  in  Italy  for  10  aurei  due  to  X.  A  pays  the  whole 
ten  aurei  to  X.  Can  A  recover  five  from  B,  under  Lex 
Appuleia  ?  Apparently  the  doubt  arose  from  the  fact  that, 
after  the  Lex  Furia,  it  was  the  surety's  own  fault  if  he  paid 
more  than  his  share,  if  he  was  a  surety  in  Italy.  Whereas 
outside  Italy  he  was  bound  to  pay  the  whole  if  the  creditor 
demanded  it.] 
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3.  Lex  Cicereia  [date  uncertain] . — The  creditor  must  de- 
clare to  the  sureties  (1)   the  amount  of  the  debt  for  which 
they  are   to  be  sureties,  and  (2)  the  number  of  co-sureties. 
In  default,  the  sureties  can,  within  thirty  days,  demand  a 
judicial  inquiry  (prcejudicium)  on  the  subject,  and,    if   it   is 
decided   that  the  creditor  did  not  comply  with  the  Lex,  the 
sureties  are  discharged  from  all  liability  (§  123). 

4.  Lex  Cornelia  [B.C.  81]. — A  person  cannot  become  surety 
(1)  for  the  same  debtor,  (2)  to  the  same  creditor,   (3)  in  the 
same  year,  (4)  for  a  sum  exceeding  20,000  sesterces  of  pecunia 
credita ;  e.g.,  A  becomes  surety  for  B  for  30,000  sesterces  due  to 
C  under  one  contract.    A  is  only  liable  to  the  extent  of  20,000. 
Pecunia  credita  was  interpreted  to  mean,  not  only  money, 
but  anything  of  a  money  value  which,  at  time  of  making  the 
contract,  is  certain  to  be  due  some  time  or  other,  e.g.,  corn, 
or  wine,  whether  to  be  delivered  at  once  or  ex  die ;  but  if  due 
sub  condicione  (p.  200),  it  was  not  pecunia  credita  (§   124). 
But  some  cases  were  excepted  from  beneficium  Legis  Cornelia 
[the  benefit  of  the  Lex  Cornelia]  ;  e.g.,  a  surety  for  payment 
of  dos  might  be  liable  for  any  amount ;  and  so  might  a  surety 
for  payment  of  the  five  per  cent,  duty  imposed  by  Lex  Julia 
Vicesima   [A.D.  6]    on  inheritances  and    legacies  received  by 
cives  (§  125). 

5.  Epistola   Hadriani    [A.D.    117-138] . — The   whole  debt 
was  divided  by  the  number  of  sureties  who  were  solvent  at 
the  time  when  the  debt  fell  due,  and  each  was  only  liable  for 
his  proportionate  share,  e.g.,  twenty  aurei  are  due  to  X  on  1st 
March  and  A,  B  and  C  are  co-sureties.     On  1st  March  A  is 
insolvent,  so  B  and  C  are  each  liable  for  ten.      [If  X  sues  B 
for  twenty,  B  can  set  up  in  defence  the  epistola  Hadriani  by 
exceptio,  and  on  proof  that  C  was  solvent  when  debt  fell  due 
he  will  only  be  condemned  to  pay  ten  (Poste,  p.  359).]      As. 
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sponsor es  and  fidepromis  sores  in  the  provinces  could  not  claim 
the  benefit  of  the  Lex  Furia  de  sponsu  it  seems  that  they 
could  avail  themselves  of  Hadrian's  epistola  (§§121,  121&). 
[The  right  conferred  by  this  epistola  was  called  beneficium 
division-is. ~\ 

6.  Lex  Publilia  [date  uncertain] . — •  Applied  only  to  spon- 
sor es.  Enacted  that  if  a  sponsor  paid  the  debt  and  was  not 
repaid  within  six  months,  he  could  recover  double  the  amount 
by  actio  depensi  (§  127). 

Rules  as  to  fidejussores. 

I.  Eules  of  the  customary  law. 

1.  Fidejussores  could  be  sureties  for  any  kind  of  obligatio 
arising  from  any  kind  of  contract  [or  even  from  delict] ,  and 
whether  civilis  or  naturalis,  e.g.,  A's  slave  B  promises  to  pay 
A  five  aurei  if  A  will  manumit  B ;  C,  a  freeman,  becomes  fide- 
jussor  for  B's  promise.     Here  there  is  only  a  naturalis  obli- 
gatio between  B  and  A ;  but  G  as  fidejussor  will  be  liable  to 
pay  five  aurei  to  A  on  B's  manumission  (§  119a). 

2.  The  heres  of  the  fidejussor  is  bound  (§  120). 

3.  If  several  fidejussores  are  co-sureties,  each  is  liable  in 
solidum  and  if  one  pays  the  whole  he  cannot  recover  a  pro- 
portionate  part  from  his  co-sureties.      His   only  remedy  is 
actio  mandati  against  his  principal  (§  121).      [But  in  such  a 
case,   the   surety   might  have   got  a   remedy  against  his  co- 
sureties by  what  was  called  beneficium  cedendarum  actionum, 
i.e.,  before  paying  the  creditor  who  had  demanded  payment,, 
he  would  require  the  creditor  to  assign  to  him  all  the  creditor's 
rights  of  action  against  the  co-sureties  in  consideration  of  being 
paid  the  amount  of  the  debt.     Then  payment  of  the  sum  due 
did  not  discharge  the  co-sureties,  for  it  was  not  payment  of 
the  debt  but  payment  of  the  price  for  which  the  surety  bought 
up  the  right  of  the  creditor.     So  the  surety  could  sue  his  co- 
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sureties  as  cognitor  or  procurator  of  the  creditor  and  recover 
their  proportions  of  the  debt  (Poste,  p.  360).] 

4.  Fidejussores  cannot  be  liable  for  more,  but  may  be  for 
less,  than  the  principal  debtor  (§  126). 

Note. — Eules  3  and  4  were  common  to  fidejussores,  sponsores 
andfidepromissores,  so  far  as  the  customary  law  was  concerned. 

II.  Rules  laid  down  by  legislation  as  to  fidejussores. 

1.  Lex  Cicereia  (p.  207)  applied  by  interpretation  to  fide- 
jussores (§  123). 

2.  Lex   Cornelia   (p.  207)   expressly  included  fidejussores 

(§  124). 

3.  Epistola  Hadriani  (p.  207)  introduced  beneficium  divisi- 

onis  for  relief  of  fidejussores  (§§  121,  121a). 

(C)  CONTRACTS  LITTERIS. 

[Also  called  Expensilatio.  The  peculiarity  of  the  con- 
tract litteris  was  that  certain  entries  in  writing  made  by  A 
in  his  account  book  with  the  consent  of  B  created  a  civilis 
obligatio,  and  B  was  bound  to  pay  the  amount  entered  as  due 
from  him  (p.  35).]  An  obligatio  is  created  by  writing  when 
nomina  transcripticia  (transcriptive  entries)  are  made  in  an 
account  book.  These  nomina  are  of  two  kinds  (1)  a  re  in 
personam,  or  (2)  a  persona  in  personam  (§  128). 

(1)  A  re  in  personam  (from  thing  to  person). — This  occurred, 
e.g.,  when  what  A  owed  B  on  a  contract  of  sale  or  hiring 
was  entered  in  B's  account  book  as  a  loan  from  B  to  A 
(S  129). 

[The  effect  was  that  the  obligatio  arising  from  the  contract  of 
sale,  etc.,  was  extinguished  by  a  new  obligatio,  created  by  the 
written  entry,  being  substituted  for  it,  wThich  method  of  ex- 
tinguishing an  obligatio  was  called  novatio.  The  latter,  being 
an  obligatio  recognised  by  the  jus  civile,  was  enforced  by 

14 
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condictio,  the  stricti  juris  actio  which  lay  in  respect  of  all  such 
obligationes,  i.e.,  no  equitable  defence  could  be  set  up  by  the 
defendant  unless  raised  by  exceptio  founded  on  the  praetor's 
edict.  A  contract  of  sale  was  enforced  by  an  actio  bona  fidei, 
i.e.,  the  judex  was  instructed  to  decide  in  accordance  with 
what  was  fair  and  equitable  (p.  87)  so  there  was  no  necessity 
to  raise  equitable  defences  by  exceptio.  The  objects  probably 
of  a  re  in  personam  were  (a)  to  substitute  actio  stricti  juris 
for  one  bonce,  fidei,  (b)  to  make  a  naturalis  obligatio  actionable 
(Poste,  pp.  363,  364).] 

(2)  A  persona  in  personam. — A  owes  B  ten  aurei,  and  B 
owes  C  ten  aurei ;  it  is  arranged  between  them  that  C  shall 
enter  the  ten  aurei  in  his  book  as  due  to  him  from  A  (§  130). 
[C  would  also  make  an  entry  that  B's  debt  was  paid;  and  B 
an  entry  in  his  book  that  A's  debt  was  paid.  Such  an  arrange- 
ment would  be  of  great  practical  use  in  business  transactions, 
e.g.,  if  B  was  in  Eome,  and  A  and  C  in  Naples,  it  would  get 
rid  of  the  trouble  and  risk  and  expense  of  ten  aurei  being 
sent  by  A  in  Naples  to  B  in  Eome,  and  another  sum  of  ten 
aurei  being  sent  by  B  in  Eome  to  C  in  Naples.]  These  nomina 
transcripticia&Ye  quite  distinct  from  nomina  arcaria  (i.e.,  entries 
of  actual  cash  payments).  The  entry  of  the  latter  does  not 
create  an  obligatio,  it  is  merely  evidence  that  the  actual  payment 
has  been  made,  and  as  that  payment  creates  an  obligatio  re 
to  repay  (p.  193)  the  entry  is  evidence  of  the  obligatio  (§  131). 
Therefore  it  is  not  correct  to  say  that  nomina  arcaria  bind 
peregrini  as  well  as  cives,  for  it  is  the  contract  re,  belonging 
io  jus  gentium  which  creates  the  obligatio  (§  232).  Whether 
nomina  transcripticia  bind  peregrini  is  rightly  doubted,  being 
an  institution  of  jus  civile  as  Nerva  held.  Sabinus  and  Cassius 
held  that  a  re  in  persona  bound  peregrini  but  not  a  persona 
in  personam  (§  133). 
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[The  opinion  of  Nerva  seems  to  have  been  the  right  one.] 
Another  obligatio  litteris  is  created  by  chirographa  and  syn- 
graphae,  i.e.,  written  acknowledgments  of  debts  or  promises 
to  pay,  without  any  stipulatio  being  made :  this  obligatio  is 
peculiar  to  peregrini  (§  134).  [In  the  Greek  Provinces  these 
written  acknowledgments  were  binding  on  peregrini.  Amongst 
cives  such  acknowledgment  did  not  create  an  obligatio,  but  an 
obligatio  created  by  stipulatio  was  often  evidenced  by  writing 
(Poste,  p.  365;  Muirhead's  Gaius,  p.  227,  note  on  §  134). 

Contracts  litteris  can  be  made  between  absent  parties,  and 
in  this  respect  differ  from  contracts  verbis  (§  138). 

(D)  CONTRACTS  CONSENSU. 

Mere  consent  creates  an  obligatio  in  contracts  of  sale,  letting 
and  hiring,  partnership,  gratuitous  agency  (§  135).  No  form 
of  words  or  writing  is  required ;  merely  agreement ;  so  absent 
parties  can  contract  by  letter  or  messenger  (§  136).  These 
contracts  too  are  bilateral,  i.e.,  both  parties  are  bound  to 
perform,  whereas  contracts  verbis  and  litteris  are  unilateral, 
i.e.,  one  only  is  bound  to  perform  (§  137).' 

I.  Emptio  et  venditio  (purchase  and  sale). — The  contract 
is  complete  [i.e.,  the  obligatio  is  created]  as  soon  as  the  parties 
are  in  agreement  as  to  (1)  the  price,  even  if  the  price  has  not 
yet  been  paid,  nor  arra  (earnest  money)  given — for  arra  is 
merely  evidence  of  the  contract  of  sale  (§  139) — and  [(2)  the 
thing  to  be  sold.]  The  price  must  be  certain,  and  according 
to  Labeo  and  Cassius,  must  be  fixed  by  the  parties ;  so  if  A 
and  B  agree  to  buy  and  sell  at  a  price  to  be  fixed  by  X,  the 
contract  is  void  even  though  X  fixes  the  price.  But  Ofilius 
and  Proculus  held  that  the  sale  was  valid  (§  140) ;  [i.e.,  they 
treated  it  as  a  sale  made  subject  to  the  condition  that  X  fixed 
a  price ;  so  if  X  fixed  a  price  A  and  B  were  bound  to  buy  and 
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sell  at  that  price.  Cerium pretium.  The  price  was  regarded 
as  certain  when  the  parties  had  so  far  agreed  upon  it,  that 
the  exact  amount  to  be  paid  could  be  ascertained  by  counting, 
weighing  or  measuring,  e.g.,  selling  a  flock  of  sheep  at  one 
aureus  for  each  sheep ;  or  all  the  wine  in  a  cellar  at  one 
aureus  per  gallon ;  or  a  piece  of  land  at  ten  aurei  an  acre.] 

The  price  must  be  money.  This  point  caused  much  dis- 
pute. The  Sabinians  held  that  sale  was  only  a  species  of 
•permutatio  (exchange)  and  so  anything,  e.g.,  a  slave,  robe,  or 
piece  of  land  could  be  treated  as  the  price.  The  Proculians 
held  that  sale  was  distinct  from  exchange,  for  in  exchange  it  is 
impossible  to  say  which  is  the  thing  sold  and  which  is  the 
price ;  but  Cselius  Sabinus  points  out  that  if  A  offers  a  res  for 
sale  to  B,  e.g.,  land,  and  B  gives  A  a  slave  as  the  price  for  it, 
the  land  is  the  thing  sold  and  the  slave  is  the  price  (§  141). 
[After  the  time  of  Gaius  the  Proculian  opinion  prevailed 
(Poste,  p.  370).] 

Some  points  not  mentioned  by  Gaius. 

[1.  If  the  contract  was  unconditional  and  the  thing  sold  was 
specific,  and  the  price  ascertained,  periculum  and  commodum 
(risk  and  benefit)  incurred  or  gained  in  respect  of  the  thing 
sold  passed  to  purchaser  from  date  of  the  contract — otherwise 
from  date  when  the  above  requirements  were  fulfilled.  But 
purchaser  did  not  become  owner  of  the  thing  bought  until  it 
had  been  conveyed  to  him  by  mancipatio,  or  traditio,  and 
not  even  then  until  the  price  had  been  paid  or  security  given, 
unless  it  was  a  sale  on  credit  (Poste,  p..  368). 

2.  Sale  was  a  contract  to  transfer  ownership  in  exchange 
for  the  money  price ;  the  vendor  however  was  not  bound  to 
give  immediate  ownership,  but  merely  to  put  the  purchaser 
in  possession  and  to  secure  him  against  eviction,  i.e.,  to 
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defend  his  title  if  a  third  party  molested  him.  If  such  third 
party  proved  a  better  title  and  purchaser  were  evicted,  the 
purchaser  could  recover  the  full  amount  of  his  loss  from 
vendor.  The  contract  of  sale  was  often  accompanied  by 
a  stipulatio  that  the  vendor  should  pay  double  the  amount  of 
the  purchase  money  to  the  purchaser  if  he  were  evicted,  or 
if  the  thing  sold  proved  to  be  defective.  This  was  called 
stipulatio  duplce  (Poste,  p.  370). 

3.  By  the  edicta  of  the  curule  sediles  (p.  92)  there  was  an 
implied  warranty  in  a  contract  of  sale  that  the  thing  sold 
was  free  from  secret  defects  which  rendered  it  unfit  for  the 
purpose  for  which  it  was  sold,  and  the  purchaser  had  the 
following  remedies  :— 

(1)  Within  six  months  after  the  sale,  he  could  rescind  the 
sale,  return  the  thing,  and  recover  the  purchase  money,  and 
could  enforce  these  rights  by  actio  redhibitoria. 

(2)  Within  twelve  months,  he  could  demand  a  return  of  a 
part  of  the  purchase  money,  proportionate  to  the  loss  caused 
by  the  defect,  and  could  enforce  this  right  by  actio  quanti 
minoris  (also  called  actio  cestimatoria)  (cf.  Poste,  370),  e.g., 
A  sells  a  slave  to  B  for  ten  aurei ;  unknown  to  both  A  and 
B   the  slave  has  heart-disease,   and  so  is  only  worth  five 
aurei.     If  B  discovers  the  defect  within  six  months  he  can 
rescind  the  sale  and  get  back  the  ten  aurei,  but  after  the  six 
months  he  can  only  recover  five  aurei.     After  twelve  months 
he  had  no  remedy. 

4.  The  general  remedy  of  vendor  or  purchaser  was  actio 
empti  et  venditi — a  bones  fidei  actio.     He   had,   in  ease  of 
defects,   actio   redhibitoria   and    quanti   minoris,  both   bonce 
fidei  actiones ;   and  if  there  was  a  stipulatio  duplce,   a  con- 
dictio — an  actio  stricti  juris.] 

II.  Locatio  et   conductio  (letting  and  hiring). — The  rules 
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are  similar  to  sale.  Unless  merces  [i.e.,  the  money  to  be 
paid  for  hire]  is  fixed,  there  is  no  contract  of  hiring ;  and  if 
a  third  party  is  to  fix  the  merces,  the  same  dispute  arose  as 
in  case  of  sale.  So  if  A  sends  clothes  to  B  to  be  cleaned  or 
mended  and  the  amount  of  merces  is  to  be  fixed  later  on,  it 
is  a  question  whether  there  is  a  contract  of  hiring  (§§  142, 
143),  and  the  same  question  arises  if  A  lends  a  thing  for  B's 
use,  and  B  in  return  lends  another  thing  for  A's  use  (§  144). 
[The  contract  of  hiring  was  complete,^, e.,  the  obligatio  arose, 
as  soon  as  the  parties  were  in  agreement  as  to  (1)  the  sub- 
ject-matter of  the  contract,  and  (2)  the  merces,  i.e.,  the  money 
payment  to  be  made.  Differences  in  the  subject-matter 
produced  three  different  kinds  of  hiring,  namely— 

(1)  Locatio  et  conductio  rei,  i.e.,  letting  out  a  res  corporalis, 
e.g.,  a  slave,  horse,  etc. 

(2)  Locatio  et  conductio  operarum,  i.e.,  a  free  man  agreeing 
to  do  work  for  another. 

(3)  Locatio  et  conductio  operis,  i.e.,  an  agreement  to  provide 
something  by  labour  in  return  for  a  money  payment,  e.g., 
A  agrees  to  build  a  house  on  B's  land  for  fifty  aurei.     Here 
B  has  to  pay  the  fifty,  not  for  B's  labour,  but  for  the  house, 
the  result  of  B's  labour. 

In  (1)  and  (2)  the  man  who  lets  out  his  res,  or  his  services, 
is  called  locator,  the  man  who  pays  the  merces  is  called  con- 
ductor. But  in  (3)  B,  who  pays  the  merces  is  called  locator, 
and  A  who  undertakes  the  work  is  called  conductor  (Poste, 
p.  374).] 

Sale  and  hiring  are  so  much  alike,  that  it  is  sometimes 
difficult  to  say  whether  a  certain  transaction  is  sale  or  hiring, 
e.g.  (1)  land  is  let  out  to  A  in  perpetuity — as  is  the  case 
with  lands  of  a  municipality — on  condition  that  he  pays  a 
certain  rent  (vectigal) ;  so  long  as  the  rent  is  paid,  the  land 
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cannot  be  taken  from  A  or  his  heres.  But  the  better  opinion 
is  that  it  is  hiring  (§  145).  [The  doubt  arose  from  the  fact  that 
so  long  as  the  rent  was  paid,  A  had  a  jus  in  re  aliena — a  right 
in  rem  over  another's  property — which  he  could  enforce  by 
actio  vectigalis  (an  actio  in  rem)  against  the  owner  and  any 
third  party.  It  resembled  the  lease  of  English  law.  But  as 
the  owner  did  not  cease  to  be  owner,  and  could  recover  the 
land  by  action  if  the  rent  fell  into  arrears,  it  was  hiring  and 
not  sale.  After  the  time  of  Gaius  it  was  called  emphyteusis.] 

(2)  A  agrees  to  let  B  have  a  band  of  gladiators  on  the 
terms  that  B  shall  pay  A  twenty  denarii  for  each  one  who 
comes   safe  and   sound  out  of   the   arena,  and   a  thousand 
denarii  for  each  one  who  is  killed  or  disabled.     Is  this  sale  or 
hiring  ?     The  better  opinion  is  that  it  is  a  conditional  sale  of 
those  killed  or  disabled  and  a  conditional  hiring  of  the  rest 
(8  146). 

(3)  A  agrees  with  B  to  make  rings  for  B  of  a  certain 
weight  and  fashion  out  of  his  (A's)  own  gold,  and  B  is  to  pay 
A  two  hundred  denarii.    Is  this  sale  or  hiring  ?    Cassius  says 
it  is  sale  of  the  gold  and  hiring  of  the  labour.     But   most 
writers  hold  that  it  is  sale.     If  B  provided  the  gold  it  would 
be  hiring  (§  147)  [locatio  et  conductio  operis  (p.  214)] . 

[The  remedy  of  the  locator  was  actio  locati  and  of  con- 
ductor actio  conducti,  both  bonce  fidei  actiones.] 

III.  Societas  (partnership). — Partnership  either  extends  to 
all  the  property  of  the  partners  (societas  totorum  bonorum)  or 
is  limited  to  a  single  business  (societas  unius  negotii),  e.g., 
buying  and  selling  slaves  (§  .  148).  [Totorum  bonorum  in- 
cluded everything  acquired  in  any  way,  e.g.,  legacies,  gifts. 
But,  in  the  absence  of  express  agreement,  partnership  is 
limited  to  property  acquired  in  commercial  transactions 
(res  qua  ex  quastu  veniunt).  The  obligatio  to  share 
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profits  and  losses  was  created  by  the  mere  fact  of  agree- 
ment.] In  the  absence  of  express  agreement  to  the  contrary, 
profits  and  losses  were  divided  equally  amongst  the  partners 
(§  150),  [but  the  express  terms  of  the  agreement  might  divide 
them  in  a  different  proportion] .  Is  a  partnership  valid 
between  A  and  B  if  A  is  to  have  a  larger  share  in  the  profits 
than  in  the  losses  ?  Quintus  Mucius  thought  it  contrary  to 
the  nature  of  partnership;  but  Servius  Sulpicius  (whose 
opinion  prevailed)  held  it  to  be  valid ;  and  that  even  if  A 
shared  the  profits  and  not  the  losses,  the  contract  was  valid  if 
the  value  of  A's  services  made  such  an  arrangement  fair.  And 
if  A  finds  all  the  capital  and  B  takes  an  equal  share  of  profits, 
the  contract  is  valid,  for  B's  services  may  be  equivalent  to  the 
capital  (§  149). 

If  the  terms  of  the  contract  specify  the  shares  of  profits, 
but  say  nothing  about  losses,  the  losses  must  be  divided  in 
the  same  proportion  (§  150).  [A  partnership  on  the  terms 
that  A  should  share  losses  but  take  none  of  the  profits  was 
called  leonina  societas  and  was  void  (Poste,  p.  377).] 

How  societas  ended. 

1.  When  consensus  ended. — So  renunciation  by   one  dis- 
solved the  partnership.     But  if  A  and  B  are  partners  (totorum 
bonorum)  and  A  renounces  in  order  to  get  something  for  him- 
self, e.g.,  an  inheritance,  he  must  divide  the  gains  with  B , 
but  anything  B  acquires  after  the  renunciation  belongs  to  B 
alone    (§    151).      [This   was   called   renunciatio   callida    (a 
fraudulent  renunciation.)] 

2.  By  death  of  a  partner  (§  152). 

3.  By  capitis  deminutio  of  a  partner.     For  by  jus  civile 
this  is  the  same  as  death  (§  153).      [This  would  be  the  in- 
variable result  of  capitis  deminutio  maxima,  but  not  always 
of  media  and  minima  (Poste,  pp.  377,  378).] 
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4.  By  a  public  or  private  sale  of  a  partner's  estate  (§  154). 

[Public  sale  means  sale  by  the  State  (sectio  bonorum)  of  the 

estate  of  a  criminal  which  had  been  confiscated.     Private  sale 

refers  to  the  sale  of  an  insolvent  debtor's  estate  by  his  creditors 

(emptio  bonorum)  under  an  order  of  the  magistrate.] 

[Remedy  of  partners  against  each  other. — The  partnership 
agreement  could  be  enforced  by  actio  pro  socio — a  bonce  fidei 
actio.  Partners  were  only  required  to  use  diligentia  in  suis 
rebus  in  their  partnership  transactions.  Actio  communi 
dividundo  (p.  88)  was  the  remedy  for  obtaining  a  division  of 
partnership  property.] 

IV.  Mandatum  (gratuituous  agency). —  [The  contract  was 
entered  into  by  A  (mandator),  requesting  B  (mandatarius) 
to  do  something,  without  any  promise  of  remuneration; 
the  request  was  called  mandatum.  The  obligatio  arose 
as  soon  as  B  undertook  to  perform  the  mandatum.  B  was 
bound  to  perform  and  was  liable  to  compensate  A  for 
any  loss  he  incurred  through  failure  to  perform,  or  defective 
performance,  caused  by  lack  of  exacta  diligentia  on  B's  part. 
A  was  bound  to  make  good  to  B  any  loss  which  B  incurred 
in  duly  performing  the  mandatum.  A's  remedy  was  actio 
mandati  and  B's  actio  mandati  contraria  both  bonce  fidei 
actiones.] 

A  mandatum  given  by  A  to  B  may  be  :— 

(1)  For  A's  benefit,  e.g.,  that  B  should  transact  business 
for  A  (§  155)  or  mend  or  make  something  for  A  without  pay- 
ment (§  162). 

(2)  For  benefit  of  X  (an  extranea),  e.g.,  to  transact  business 
for  X   (§    155) ;    [e.g.,  A  thinks  his  absent  friend  X  would 
like  to  buy  a  farm  which  is  for  sale.     A  gives  B  a  mandate  to 
buy  the  farm  for  100,000  sesterces  for  X ;  B  does  so.     Here  B 
is  bound  by  the  contract  of  sale  to  pay  for  the  farm  and  can 
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get  it  conveyed  to  himself.  X,  being  no  party  to  the  transac- 
tion, may  if  he  chooses,  refuse  to  have  the  farm ;  but  in  that 
event  B  can  compel  A  by  actio  mandati  contraria  to  pay  for 
the  farm  and  take  it  off  his  hands.  If  X  elects  to  have  the 
farm  at  the  price,  A  can  compel  B  to  convey  it  to  X  for  100,000 
sesterces ;  or  by  appointing  X  his  procurator,  he  can  enable  X 
to  sue  B  by  actio  mandati.} 

(3)  For  the  exclusive  benefit  o/B. — In  this  case  the  mandatum 
is  void  [it  is  advice  and  not  request] ,  e.g.,  A  advises  B  to  lend 
his  money  at  interest ;  or  to  invest  it  in  the  purchase  of  some- 
thing, and  B  acts  on  the  advice  and  suffers  loss.  It  was  even 
disputed  whether  A  was  liable  if  he  advised  B  to  lend  money 
to  a  certain  X,  and  X  became  bankrupt,  and  B  lost  his  money. 
Servius  held  that  A  was  not  liable.  Sabinus  held  that  A  was 
liable,  because  B  would  not  have  trusted  X  but  for  A's  recom- 
mendation ;  and  this  opinion  has  been  adopted  (§  156).  [This 
is  really  a  mandate  for  X's  benefit,  for  he  gets  B's  money. 
And  a  request  to  B  to  lend  money  at  interest  to  X,  being  for 
the  benefit  of  both  B  and  X,  was  valid,  and  was  called,  by 
commentators,  mandatum  qualificatum  (Poste,  381).  The 
dispute  above  referred  to  seems  to  have  turned  on  the  question 
whether  advice  to  lend  to  a  definite  person  X  could  be  con- 
strued as  a  request.} 

A  mandatum  to  do  an  illegal  act  is  of  course  void,  and  also 
one  to  be  performed  after  death  of  mandatarius  (§§  157,  158), 

The  contract  mandatum  comes  to  an  end  before  performance 
by  : — •(!)  Revocation  before  mandatarius  has  begun  to  perform 
(§  159).  [The  mandatarius  could  end. the  contract  by  notice 
to  mandator  provided  that  he  did  so  in  time  to  enable  the 
mandator  to  employ  some  one  else  to  do  the  business.] 
(2)  Death  of  either  mandator  or  mandatarius  before  perform- 
ance had  begun.  But  on  equitable  grounds,  an  exception  was 
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made  in  the  case  of  performance  by  mandatarius  after  death 
of  mandator,  but  without  notice  of  his  death ;  in  such  a  case 
the  heres  of  mandator  was  liable.  A  similar  principle  applies  if 
A  employs  a  slave  B  as  his  steward,  and  A's  debtor  C  pays 
B  in  ignorance  that  B  has  been  manumitted ;  C  is  dis- 
charged ;  although  by  strict  law  he  is  still  liable,  because  [as 
B  has  ceased  to  be  subject  to  A's  power]  payment  to  B  does 
not  amount  to  payment  to  the  person  to  whom  the  debt  was 
due  (§  160). 

What  is  the  effect  of  the  mandatarius  exceeding  his  in- 
structions ? — He  is  liable  for  any  loss  caused  to  mandator 
and  cannot  sue  for  any  loss  he  has  himself  suffered,  e.g.,  A 
gives  B  a  mandate  to  buy  an  estate  for  100,000  sesterces,  B 
buys  for  150,000.  B  cannot  compel  A  to  take  the  estate  off 
his  hands — not  even,  according  to  Sabinus  and  Cassius,  if  B 
is  willing  to  let  A  have  it  for  100,000.  [Later  on  it  was 
decided  that  B  could  compel  A  to  take  it  at  100,000.]  If  B 
buys  for  less  [e.g.,  90,000]  he  does  not  exceed  his  authority, 
for  there  is  an  implied  request  to  buy  for  less  if  he  can 

(§  161). 

Note  on  Pacta  Vestita — These  were  agreements  which  did 
not  fall  under  any  of  the  named  contracts,  and  which  were 
made  actionable  by  the  praetor's  edict  or  by  constitutio  prin- 
cipis  independently  of  performance  by  one  party,  i.e.,  the 
mere  agreement  created  the  obligatio.  Hence  such  agreements 
were  a  class  of  contracts  consensu  (Poste,  p.  366).  The  most 
important  example  of  a  praetorian  pactum  vestitum  in  the  time 
of  Gaius  was  constitutum  (or  constituta  pecunia),  i.e.,  a  mere 
formless  promise  to  pay  either  one's  own  debt  (constitutum 
debiti  sui),  e.g.,  A  owes  B  ten  aurei  for  goods  sold,  A  tells  B 
he  will  pay  the  ten  aurei  on  1st  March,  B  can  sue  on  this 
promise  and  so  is  saved  the  trouble  of  proving  the  sale  ;  or  the 
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debt  of  another  person  (constitution  debiti  alieni),  e.g.,  A 
owes  B  ten  aurei,  C  tells  B  that  he  will  pay  the  debt.  B 
can  sue  C ;  it  is  in  fact  a  guarantee  by  C  that  the  debt  of  A 
will  be  paid.  It  was  probably  the  introduction  of  the  consti- 
tutum  which  caused  contracts  litteris  to  fall  into  disuse  (Poste, 
p.  365).  An  example  of  a,pactum  which  was  made  vestitum  by 
constitutio  principis  is  the  formless  promise  to  make  a  gift.  Such 
promises  were  nuda  pacta ;  but  Antoninus  Pius  (A.D.  138- 
161)  made  such  pacta  binding  between  parents  and  children 
(Moyle,  p.  234). 


(E)  PERSONS  THROUGH  WHOM  CONTRACTUAL  RIGHTS  ARE 

ACQUIRED. 

We  acquire  obligationes,  i.e.,  rights  in  personam,  not  only 
by  our  own  contracts  but  also  by  the  contracts  of  :— 

(1)  Persons   in   our   power    [i.e.,  in  patria  potestate,  in 
dominica  potestate] ,  in  manu,  or  in  mancipio  (§  163). 

(2)  Free  persons  and  slaves  of  another  person  bona  fide 
possessed  by  us,  relating  to  their  own  labour  or  to  our  pro- 
perty  (§  164). 

(3)  Slaves  of  whom  we  have  the  usufruct  relating  to  their 
labour  or  our  property  (§  165). 

(4)  Slaves  of  whom  we  are  bonitarian  owner,  even  though 
the  slave  contracts  expressly  for  the  quiritarian  owner  (§  166). 

A  slave  owned  in  common  acquires  for  all  his  masters  in 
proportion  to  their  shares  in  him,  except  that  (1)  if  he  ex- 
pressly contracts  for  one  that  one  alone  acquires  (§  167) ; 
(2)  if  he  contracts  by  the  exclusive  order  of  one,  the  Sabinians 
held  that  he  acquires  for  that  one  alone ;  but  the  Proculians 
held  that  he  acquires  for  all  (§  168). 

[Obligatio  is  here  used  by  Gaius  as  meaning  right.     A 
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master,  etc.,  could  by  jus  civile  incur  no  contractual  liability 
through  a  person  in  his  power. 

The  praetor's  edict,  however,  made  a  paterfamilias  and 
master  A  liable  on  contracts  made  by  a  Jiliusfamilias  or 
servus  B  if :  (1)  B  made  the  contract  by  A's  order  with  X  — 
X  could  sue  A  by  actio  quod  jussu ;  (2)  B  made  the  contract 
as  A's  institor  (manager  of  a  shop  or  business)  or  exercitor 
(master  of  a  ship)  with  X — X  could  sue  A  by  actio  institoria 
or  actio  exercitoria ;  (3)  B  traded  with  his  peculium  with  the 
knowledge  of  A — A  could  be  compelled  to  make  a  fair  division 
of  the  peculium  amongst  the  creditors  by  actio  tributoria; 
(4)  B  contracted  debts,  A  was  liable  so  far  as  he  had  bene- 
fited, and  so  far  as  he  had  not  benefited  he  was  liable  to  the 
extent  of  B's peculium;  e.g.,  B  borrows  1,000  sesterces  of  X, 
uses  500  in  repairs  to  A's  property  and  spends  the  rest.  If 
B's  peculium  is  worth  400  sesterces  A  is  liable  for  900,  i.e., 
500  in  rem  suam  versum  and  400  de  peculio,  and  X's  remedy 
is  actio  de  peculio  et  de  eo  in  rem  verso. 

A  person  could  not  by  jus  civile  acquire  contractual  rights 
and  liabilities  through  an  extranea  contracting  as  his  agent. 
But  the  praetor's  edict  made  him  liable  if  the  extranea  acted 
and  contracted  as  his  institor  or  exercitor ;  and  by  later  edicts 
a  person  was  liable  on  any  contract  made  by  his  authorised 
agent,  and  could  be  sued  by  actio  quasi  institoria  (Poste, 
386).] 

(F)  HOW  OBLIGATIONES  EX  CONTRACT!}  AKE  DIS- 
CHARGED. 

I.  By  solutio  (performance  of  what  was  due). — Is  A  dis- 
charged if  with  B's  consent  he  performs  his  obligation  to  B 
by  doing  something  different  from  that  which  he  had  con- 
tracted to  do?  [e.g.,  he  owes  ten  aurei  and  gives  B  a 
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slave  in  payment] .  Sabinians  held,  A  was  discharged,  Pro- 
culians  held  A  was  still  liable  by  strict  law,  but  if  B  sued 
him  A  could  defeat  the  claim  by  exceptio  doli  (§  168). 

II.  By  acceptilatio   i.e.,    an   imaginary  performance   (im- 
aginaria  solutio)  of  an  obligatio  (which  had  been  created  by 
stipulatio),  by  the  debtor  A  saying  to  creditor  B,  "  Have  you 
received  that  which  I  promised  you?"    and  B  replying,  "I 
have  received  it  ".     It  was  used  when  B  wished  to  release  A 
from  the  debt  without  payment  (§   169).      If  B  wished  to 
release  A  from  a  debt  not  created   by  stipulatio,  he  could 
do  so  by  novating  the  debt  by  stipulatio  and  it  could  then 
be  discharged  by  acceptilatio  (§  170).     But  a  woman  in  tutela 
cannot  discharge  a  debt  by  acceptilatio  without  the  authority 
of   her  guardian,   although  actual  payment  to  her  without 
such  authority  will  discharge  the  debtor  (§   171). 

III.  By  release  per  CBS  et  libram. — This  is  another    im- 
aginaria  solutio  by  which  a  judgment  creditor  can  release 
the  judgment  debtor,  and  a  person  to  whom  a  legacy  has 
been  bequeathed  in  the  form  per  damnationem   [i.e.,  let  my 
heres  be  condemned  to  give]    can  release  the  heres,  without 
actual  payment  (§§  173,  174,  175,  see  form  §  174,  and  p.  30). 

[These  are  both  instances  of  quasi  contracts  (see  p.  40). 
The  only  contract  made  per  CBS  et  libram  was  nexum  (p.  30) 
which  was  obsolete  in  time  of  Gaius.] 

IV.  By   novatio,  i.e.,    the  discharge   of   one   obligatio  by 
substituting  a  new  obligatio  for  it    [by  means  of  a  stipulatio 
or  a  contract  litteris] .     It  occurred  : — 

1.  When  an  obligatio  between  A  and  B  was  substituted  for 
one  between  B  and  C,  e.g.,  A  owes  B  ten  aurei ;  C  promises 
by  stipulatio  to  pay  the  ten  aurei  to  B.  And  sometimes  the 
first  obligatio  is  discharged  even  if  the  second  is  void  [i.e., 
is  only  a  naturalis  obligatio] ,  e.g.,  if  in  above  example,  C  was 
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a  pupillus,  or  woman  in  tutela,  and  the  stipulatio  was  made 
without  the  guardian's  authority,  A  is  discharged  but  B  cannot 
sue  C.  If  G  was  a  slave,  his  stipulatio  did  not  discharge  A's 
liability  (§  176). 

2.  When  an  obligatio  between  A  and  B  was  substituted  for 
a  previous  obligatio  between  the  same  parties. — If  the  first 
obligatio  was  created  by  stipulatio,  there  is  no  novation  unless 
the  second  contains  something  new,  e.g.,  adds,  or  takes  away 
a  condition,  or  time  for  performance,  or  a  surety  (§  177).  The 
Proculians,  however,  held  that  adding  or  taking  away  a 
surety  does  not  cause  novation  (§  178).  And  as  to  a  condition, 
there  is  no  novation  unless  and  until  the  condition  is  fulfilled  ; 
but  it  is  disputed  whether,  in  the  meantime,  the  creditor  can 
be  defeated  by  exceptio  doli  or  pacti  if  he  sues  on  the  original 
obligatio.  Servius  Sulpicius  even  held  that  a  conditional 
stipulatio  effected  an  immediate  novation,  so  that  the  former 
obligatio  could  not  be  enforced  even  if  the  condition  of  the 
second  was  not  fulfilled ;  and  he  also  held  that  if  A  stipulated 
from  the  slave  of  his  debtor  B,  B's  debt  was  discharged  in 
spite  of  the  fact  that  the  slave's  promise  was  void.  But  on 
both  points  his  opinions  have  been  overruled  (§  179). 

[A  naturalis  obligatio,  or  an  obligatio  arising  under  a 
formless  contract,  or  a  quasi  contract,  between  A  and  B,  could 
always  be  novated  by  a  stipulatio  or  contract  litteris  between 
A  and  B,  for  the  nature  of  the  obligatio  was  changed.  Some- 
times a  number  of  different  obligationes  between  A  and  B 
were  reduced  to  one  obligatio  by  stipulatio,  either  for  the 
purpose  of  preventing  the  necessity  of  a  number  of  separate 
actions  for  their  enforcement,  or  for  the  purpose  of  releasing 
the  debtor  from  all  liability  by  acceptilatio.  In  such  a  case 
it  was,  of  course,  essential  that  all  the  different  kinds  of 
obligatio  should  be  enumerated  in  the  stipulatio;  and  a 
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special  form  for  this  purpose  was  drawn  up  by  Aquilius 
G-allus,  in  the  time  of  Cicero,  and  so  was  called  stipulatio 
Aquiliana.  Acceptilatio  of  the  obligatio  created  by  this  form 
was  to  this  effect,  "  Have  you  received  all  that  I  promised 
you  by  Aquilian  stipulation  to-day?"  "I  have  received 
it;"  and  this  was  called  acceptilatio  Aquiliana  (Poste,  p. 
394).] 

V.  By  litis  contestatio  [i.e.,  delivery  by  the  praetor  of 
the  written  formula  which  instructed  the  judex  to  try  an 
action  brought  to  enforce  the  obligatio  (Poste,  p.  396)] . 

1.  Tf  the  action  was  legitimum  judicium,  litis  contestatio 
extinguished  the  original  obligatio,  and  the  defendant  became 
bound  by  the  condemnatio  clause  in  the  formula  [which  in- 
structed the  judex  to  condemn  defendant  if  it  appeared  that 
he  was  liable,  otherwise  to  acquit  him  (p.  87)] .     If  he  is 
condemned  the  judgment  creates  a  new  obligatio,  namely, 
to  satisfy  the  judgment;  if  he  is  acquitted,  he  is  discharged 
from  all  liability.     Hence  he  cannot  be  sued  again  on  the 
original  obligatio  for  it  is  non-existent. 

2.  If  the  action  was  judicium  imperio  continens,  litis  con- 
testatio did  not  extinguish  the  original  obligatio,  so  the  de- 
fendant could  be  sued  again  upon  it.     But  if  he  had  been 
condemned  in  the  first  action,  he  could  defeat  the  second  by 
exceptio  rei  judicatce ;  if  the  first  action  had  not  proceeded  to 
judgment,   he  could  defeat  it  by  exceptio  rei   in  judicium 
deduct®  (§§  180,  181). 

[Legitima  judicia  were  actions  between  cives  and  tried 
before  a  single  judex  within  a  mile  of  Eome.  All  other- 
actions  were  called  judicia  imperio  continentia,  so  called 
because  they  could  not  be  proceeded  with  after  the  magistrate, 
who  delivered  the  formula,  had  ceased  to  hold  office  ;  whereas 
by  a  Lex  Julia  the  other  actions  could  be  proceeded  with 
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during  eighteen  months  after  litis  contestatio  (p.  148,  Gaius, 
iv.,  §§  104,  105).] 

[Note  on  obligationes  quasi  ex  contractu. — Under  this  head 
are  grouped  a  number  of  miscellaneous  obligationes  which  have 
however  two  characteristics  in  common.  (1)  They  do  not 
arise  from  agreement,  and  (2)  they  do  not  arise  from  delict 
or  quasi  delict,  e.g.,  the  obligatio  between  a  tutor  and 
pupillus ;  an  adolescens  and  curator ;  a  heres  and  legatee ; 
the  negotiorum  gestor  (i.e.,  a  person  A,  who  in  order  to  protect 
B's  interest  does  something  for  B  without  having  been 
authorised  by  B  to  do  it)  and  the  person  for  whom  he  acts 
(Poste,  pp.  386,  387).  The  negotiorum  gestor  was  entitled  to 
be  repaid  expenses  incurred  by  him,  and  he  was  liable  if  he 
caused  damage  by  not  using  exacta  diligentia.  Other  in- 
stances are  the  obligatio  arising  from  a  judgment  (§  180) ; 
and  from  the  payment  of  money  by  mistake.]  If  A  pays  to 
B  by  mistake  money  which  is  not  owing  to  B,  an  obligatio  re 
is  created  to  repay  it ;  so  some  hold  that  if  B  is  a  pupillus 
or  woman  in  tutela  and  receives  the  money  without  the 
authority  of  the  tutor,  B  is  no  more  liable  than  if  it  had 
been  a  loan.  But  here  the  obligatio  does  not  arise  ex  con- 
tractu, for  the  payment  was  intended  to  discharge  a  contract 
rather  than  to  create  one  (§  91). 

SECOND  DIVISION.— OBLIGATIONES  EX  DELICTO. 

Obligationes  arise  ex  delicto  when  theft  or  robbery  with 
violence  is  committed,  damage  is  done  to  property,  or  insult 
is  offered ;  the  obligatio  in  all  these  cases  is  of  the  same  kind, 
[i.e.,  all  arise  re  (from  an  act)]  whereas  obligationes  ex  con- 
tractu are  divided  into  four  classes  (§  182)  [i.e.,  re,  verbis, 

litteris,  consensu] . 

15 
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I.    FUBTUM. 

I.    Nature   of  furtum. — The   essential   elements   of   theft 
are : — 

1.  A  physical  dealing  (contrectatio)  with  a  moveable  thing 
(res  mobilis,  ii.,  §  51),  or  with  a  free  person  subject  to  the 
power  of  another  (§§  195,  199),  whether  (1)  appropriation  of 
a  thing  belonging  to  another  (§  195),  or  (2)  unauthorised  use 
of  another's  thing,  e.g.,  using  a  res  deposited  only  for  safe 
custody ;  using  a  thing  lent  for  one  purpose  for  a  different 
purpose,  such  as  borrowing  a  horse  for  a  ride  and  taking  him 
into  a  battle  (§  196),  or  (3)  depriving  a  person  of  possession— 
in  this  case  a  man  can  steal  his  own  property,  e.g.,  A  pledges 
a  silver  cup  with  a  creditor  B,  and  then  carries  off  the  cup ; 
again,  B  is  in  bona  fide  possession  of  A's  slave,  A  takes  away 
the  slave ;  and  if  the  slave  had  returned  voluntarily  to  A  and 
he  had  concealed  the  fact  from  B,  it  has  been  decided  that  A 
commits  theft  (§  200).     [(2)  furtum  usus,  (3)  furtum  posses- 
sionis.] 

2.  The  contrectatio  must  be  done  dolo  malo  (with  fraudulent 
intent)  and  invito  domino  (without  the  consent  of  the  owner) 
[or  other  person  interested  in  the  thing,  e.g.,  the  pledgee] , 
e.g.,  if  the  borrower  of  a  horse  for  a  ride  does  not  know  that 
the  owner  would  object  to  the  horse  going  into  a  battle  there 
is  no  theft  because  no  dolus  malus  (§§  195,  197).     And  a  con- 
trectatio dolo  malo  but  with  owner's  consent  is  not  theft,  e.g., 
A  asks  B's  slave  to  steal  B's  res  and  give  it  to  him.     The  slave 
tells  B  who  (wishing  to  catch  A  in  the  act)  permits  the  slave 
to  hand  the  res  to  A.     It  has  been  held  that  A  is  not  liable 
either  for  corrupting  the  slave  (because  the  slave  has  not  been 
corrupted)  or  for  theft,  because  the  contrectatio  was  not  in- 
vito domino  (§  198). 

3.  [The  contrectatio  must  be  done  lucri  faciendi  causa  (for 
the  sake  of  gain)] ,  e.g.,  if  A  knocks  money  out  of  B's  hand 
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merely  as  a  joke,  and  it  is  lost,  A  is  not  guilty  of  theft  though 
he  may  be  liable  for  damage  to  property  (§  202,  Poste,  p.  413). 
II.   Who  may  be  liable  for  theft  ? 

1.  Any  one  capable  of  forming  the  intention  to  steal ;    so 
most  jurists  agree  that  a  person  under  the  age  of   puberty 
cannot  be  liable  for  theft,  unless  he  is  near  age  of  puberty 
and  consequently  understands  that  he  is  doing  a  wrongful  act 
(§  208). 

2.  Not  only  the  person  by  whom  the  contrectatio  is  done, 
but  also  any  one  else  who  aids  and  abets  (ope  consilio)  in  the 
contrectatio,  e.g.,  A  knocks  money  out  of  B's  hand  to  enable  C 
to  steal  it ;  or  frightens  B's  sheep  to  enable  C  to  steal  them 
(§  202). 

III.  Furtum  manifestum  and  nee  manifestum. 
1.  Manifestum. — Four  opinions  as  to  meaning  : — 

(1)  Detection  in  act  of  taking. 

(2)  Detection  while  thief  is  in  the  place  where  the  theft  has 
been  committed,  e.g.,  A  steals  B's  grapes,  and  is  detected  before 
he  has  left  the  vineyard. 

(3)  Detection  before  thief  has  carried  res  furtiva  to  the  place 
where  he  intends  to  deposit  it. 

(4)  Detection  with  the  res  furtiva  in  his  hands. 
Opinions   (1)    and   (2)   are  commonly  adopted  and  more 

generally  (2)   (§  184). 

The  penalty  for  fur  turn  manifestum  imposed  by  XII.  Tables 
was  scourging,  and  (1)  if  thief  was  a  freeman,  he  was  addictus 
to  the  person  from  whom  he  had  stolen  (whether  as  a  slave 
or  as  a  judgment  debtor  was  disputed) ;  (2)  if  thief  was  a 
slave  [he  was  put  to  death  (Poste,  p.  412)] .  But  this  was 
changed  by  the  praetor's  edict  to  fourfold  the  value  of  the 
thing  stolen  (§  189). 
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2.  Nee  manifestum. — Any  theft  which  was  not  manifestum 
(§  185). 

The  penalty  for  it  imposed  by  XII.  Tables  was  double 
the  value  of  the  thing  stolen,  and  this  has  been  retained  by 
the  praetor  (§  190).  [The  heavier  penalty  of  manifestum  was 
no  doubt  to  induce  the  person  injured  to  submit  the  case 
to  the  law  courts  instead  of  taking  the  law  into  his  own  hands 
(Poste,  p.  142),  as  he  would  be  tempted  to  do  if  he  detected 
the  thief  in  the  act.] 

IV.   Who  can  bring  actio  furti  ? 

The  person  interested  in  the  preservation  of  the  thing  stolen 
can  bring  actio  furti  [i.e.,  the  action  to  recover  the  fourfold, 
or  double  penalty]  so  even  the  owner  cannot  bring  it  if  he 
has  no  interest  in  its  safety  (§  203) ;  accordingly  :— 

1.  The  pledgee  can   bring  it — even   against  the  owner,  if 
owner  has  stolen  it  (§  204). 

2.  The  fuller  or  tailor,  when  clothes  have  been  given  to 
him  to  clean  or  mend  for  remuneration,  and  they  are  stolen, 
provided  he  is  solvent.     For  if  he  is  insolvent  the  owner  can- 
not recover  anything  by  suing  him  on  the  contract  of  hiring, 
and  so  is  interested  in  the  loss  of  the  property,  and  can  sue 
the  thief  by  actio  furti  (§  205). 

3.  The  commodatarius ;  what  has  been  said  of  the  tailor 
applies  to  him,  for  as  he  gets  the  benefit  of  the  loan,  and  the 
tailor  the  benefit  of  the  remuneration,  both  are  responsible  for 
safe  custody  [and  so  are  both  interested  in  the  loss  of  the 
thing]  (§  206). 

But  a  depositarius  cannot  bring  the  actio  furti  if  the  thing 
deposited  is  stolen,  for  he  is  not  responsible  for  safe  custody 
but  only  for  his  own  fraud,  and  so  is  not  interested  in  the  loss 
of  the  thing,  and  therefore  it  is  the  owner  who  brings  actio 
furti  (§  207).  [If  the  de^ositarms  did  not  use  diligentia  in 
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suis  rebus  (p.  194)  his  conduct  constituted  dolus  (fraud),  and 
although  in  this  case  he  became  liable  to  the  depositor,  yet  he 
could  not,  by  his  own  fraud,  acquire  a  right  to  sue  the  thief. 
So  in  case  of  deposit,  the  owner  always  had  the  actio  furti.'} 

[The  actio  furti  only  lay  for  the  penalty ;  in  addition  to  this 
action,  the  owner  had  vindicatio  to  recover  the  res  from  any 
one  who  possessed  it,  or  he  could  sue  the  thief  for  the  value 
by  condictio  furtiva  (Poste,  p.  415),  and  see  p.  181.] 

V.  Special  actions  connected  with  fur  turn. 

1.  Actio  concepti  furti. — If  A's  house  is  searched  in  the 
presence  of  witnesses  and  stolen  property  is  found  there,  A  is 
guilty  of  furtum  conceptum ;  and  by  the  XII.  Tables  is  liable 
to  a  penalty  of  three  times  the  value  of  the  thing  stolen.    The 
praetor  has  retained  this  penalty  (§§  186,  191). 

2.  Actio  oblati  furti. — If  A,  whether  or  no  he  was  the 
thief,  placed  stolen  property  on  B's  premises,  in  order  that  it 
might  be  discovered  there  rather  than  on  his  own,  and  it  was 
discovered  there ;  A  is  guilty  of  oblatum  furtum,  and  by  the 
XII.  Tables  is  liable  to  a  penalty  of  three  times  the  value  of 
the  stolen  property,  which  B  can  recover  by  actio  oblati  furti. 
The  praetor  has  retained  this  penalty  (§§  187,  191). 

3.  Actio  prohibiti  furti. — If  A  prevents  a  search  being  made 
on  his  premises  for  stolen  property  [he  is  guilty  of  furtum 
fwohibitum] ,  and  is  liable  by  the  praetor's  edict  to  a  penalty 
of  fourfold  the  value    [of  the  thing  which  has  been  stolen], 
which  can  be  recovered  [by  the  owner  of  the  stolen  property] 
by  actio  prohibiti  furti  (§§  188,  192). 

The  XII.  Tables  imposed  no  penalty  for  the .  prevention  of 
search,  but  enacted  that  a  person  wishing  to  search  must 
wear  nothing  but  a  girdle  and  must  carry  a  platter  in  his 
hands  (lido  cinctus,  lancem  habens),  and  if  anything  [i.e., 
any  of  the  stolen  property]  was  discovered,  the  person  [on 
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whose  premises  it  was  found]  was  treated  as  guilty  of 
furtum  manifestum  (§  192).  The  meaning  of  licium  is  dis- 
puted ;  probably  it  was  a  loin  cloth.  But  the  whole  enact- 
ment is  absurd,  for  a  man  who  would  prevent  a  clothed  man 
from  searching  would  prevent  a  naked  one,  especially  as 
discovery  by  the  latter  would  subject  him  to  a  heavier  penalty 
[scourging  and  death  or  slavery  before  the  praetor  commuted 
the  penalty  to  a  money  payment  (see  S  189)] .  And,  whether 
the  platter  is  to  be  carried  so  that,  his  hands  being  occupied, 
he  cannot  carry  anything  into  the  house,  or  whether  the 
object  was  to  put  upon  it  what  was  found,  neither  reason 
would  hold  good  when  the  thing  searched  for  was  such  that 
it  could  not  be  carried  by  hand  (§  193). 

In  consequence  of  this  enactment  some  writers  say  there 
are  two  kinds  of  furtum  manifestum  (1)  lege  (by  statute), 
(2)  natura  (in  point  of  fact).  But  only  the  latter  is  furtum 
manifestum  :  for  a  lex  can  no  more  make  s,fur  non  manifestum 
into  a  fur  manifestum  than  it  can  turn  a  man  who  is  not  a 
thief  into  a  thief ;  what  it  can  do  is  to  say  that  a  man  shall  be 
subject  to  a  penalty  just  as  if  he  had  been  a  thief  (§  194). 

II.  KAPINA  (robbery ;  theft  by  violence). — Rapina  is  theft, 
for  who  deals  with  the  property  of  another  more  against  the 
will  of  the  owner  than  a  person  who  takes  it  away  by  force  ? 
But  the  praetor  introduced  a  special  remedy  for  this  offence, 
the  actio  vi  bonorum  raptor um,  by  which  four  times  the  value 
[of  thing  stolen]  can  be  recovered,  if  the  action  is  brought 
within  a  year  after  the  robbary,  but  only  the  simple  value  if 
brought  after  the  year  (§  209). 

[This  actio  was  introduced  by  the  edict  of  the  praetor  Lu- 
cullus  in  B.C.  77.  Apparently  the  object  was  to  make  the 
panalty  oi  furtum  nee  manifestum  by  violence  the  same  as 
that  toi  furtum  manifestum,  and  this  was  the  opinion  of  some 
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jurists  in  the  time  of  Gains  (see  iv.,  §  8).  But  the  better 
opinion  in  his  time  seems  to  have  been  that  the  fourfold  value 
recovered  by  actio  vi  bonorum  raptorum  included  that  of  the 
res  furtiva,  and  so  the  owner  could  not,  as  in  the  case  of 
actio  furti,  bring  another  action  for  the  thing  or  its  value 
(p.  229).  So  if  A  took  B's  res  by  violence :  (1)  if  it  was 
fur  turn  manifestum,  B  would  sue  by  actio  furti  manifesti 
and  get  fourfold  penalty  and  then  sue  for  the  thing  or  its 
value.  (2)  If  nee  manifestum,  he  would  sue  by  actio  vi 
bonorum  raptorum,  and  so  get,  practically,  a  threefold  penalty 
and  the  value  of  the  res.  But  if  he  could  not  bring  his 
action  within  the  year,  he  would  sue  by  actio  furti  nee 
manifesti,  and  get  a  double  penalty  and  then  sue  for  the  res 
or  its  value.] 

III.   DAMNUM  INJURIA  (wrongful  damage  to  property).— 
[This  delictum  was  introduced  by  Lex  Aquilia  (p.  39),  prob- 
able date  B.C.   287 ;  which  dealt  with  the  subject  in  three 
chapters  (capita).] 

Cap.  I. — If  any  one  wrongfully  killed  (injuria  occiderit) 
the  slave  of  another,  or  his  four-footed  beast,  of  a  kind  usually 
kept  in  herds  [horses,  mules,  asses,  cows,  sheep,  goats  and 
swine]  he  had  to  pay  to  the  owner  whatever  had  been  the 
greatest  value  of  the  slave  or  animal  within  a  year  of  the 
killing  (§  210).  [Occidere  signified  to  kill  with  a  weapon, 
or  one's  hand  or  foot,  e.g.,  by  strangling  or  kicking  (p.  39).] 

Injuria  occidere  means  killing  either  intentionally  (dolo), 
or  through  negligence  (culpa)  [i.e.,  by  not  exercising  exacta 
diligentia — the  care  of  a  reasonable  man] .  So  killing  by 
accident  was  not  actionable  under  the  Lex  (§  211).  [But  if 
A  accidentally  killed  B's  slave  or  animal  when  A  was  doing 
what  he  had  no  right  to  do,  e.g.,  practising  javelin  throwing  in 
a  public  street,  he  kills  culpa  and  is  liable  under  the  Lex.] 
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In  estimating  the  value,  account  must  be  taken  not  only  of 
the  market  value  of  the  slave  or  animal,  but  also  of  the  amount 
of  any  other  loss  which  the  owner  suffers  by  the  killing,  e.g., 
A's  slave  has  been  instituted  heres,  and  before  he  has  entered 
upon  the  inheritance  by  A's  order,  he  is  killed ;  the  value  of 
the  lost  inheritance  is  taken  into  account.  Or  if  one  of  a 
team  of  four  chariot  horses  is  killed,  the  depreciation  of  the 
team  must  be  taken  into  account  (§  212)  [i.e.,  if  the  team  was 
worth  a  hundred  aurei,  but  the  three  remaining  horses  are 
only  worth  fifty,  the  value  of  the  killed  horse  is  fifty.  Origin- 
ally, value  meant  the  simple  market  value  of  the  particular 
slave  or  animal ;  but  by  interpretation  (p.  95)  it  came  to  mean 
the  amount  of  loss  to  the  owner.] 

Greatest  value  within  the  year,  e.g.,  at  the  moment  when 
A's  slave  is  killed,  the  slave  is  blind  and  only  worth  five  aurei, 
but  ten  months  before  that  date  he  had  his  eyesight  and  was 
worth  fifty  aurei ;  A  gets  fifty.  So  the  owner  often  gets  more 
than  the  amount  of  his  actual  loss  (§214).  If  a  slave  was 
killed  [wilfully] ,  the  owner  could  prosecute  the  homicide  for 
murder  [under  Lex  Cornelia  de  sicariis  B.C.  82  (p.  115)] 
instead  of  suing  him  by  actio  damni  injuries  under  the  Lex 
Aquilia  (  213). 

Cap.  II. — An  adstipulator  (p.  35)  who  defrauds  the  stipulator 
by  releasing  the  debtor,  can  be  sued  for  the  amount  of  loss 
sustained  (§  215).  It  is  evident  that  this  part  [i.e.,  chapter] 
of  the  Lex  gave  an  actio  damni ;  but  the  provision  was  not 
necessary  as  the  stipulator  had  a  sufficient  remedy  against 
the  adstipulator  by  actio  mandati — except  that  the  Lex 
Aquilia  gives  double  damages  against  a  defendant  who  denies 
his  liability  (§  216).  [The  reason  was  that  the  actio  mandati 
was  not  in  existence  at  the  time  that  the  Lex  Aquilia  was 
passed  (Poste,  424).  If  A  sued  B  under  the  Lex  Aquilia, 
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and  B  denied  his  liability  but  the  case  went  against  him, 
he  had  to  pay  double  the  amount  for  which  he  was  liable. 
But  if  he  admitted  liability  and  merely  disputed  the  amount 
of  the  loss,  he  only  had  to  pay  the  value  fixed  by  the 
judex.] 

Cap.  III. — If  any  one  wounds  a  slave,  or  any  of  the 
quadrupeds  mentioned  in  Cap.  I.,  or  if  he  destroys  or  damages 
any  other  animal  or  any  inanimate  property,  he  is  liable,  pro- 
vided the  damage  is  done  injuria  by  burning  (urere),  breaking 
in  pieces  (rumpere),  or  fracturing  (frangere).  But  r  upturn 
was  interpreted  to  mean  corruptum,  i.e.,  to  damage  in  'any 
way  by  a  physical  act,  e.g.,  cutting,  spilling,  bruising  (§  217). 
The  liability  is  to  pay  the  value  which  the  thing  had  within 
thirty  days  before  the  damage  was  done ;  and  the  cap.  did 
not  contain  the  word  plurimi  (greatest).  So  some  of  the 
Proculians  held  that  the  judex  could  use  his  discretion  as  to 
whether  or  no  he  condemned  the  defendant  to  pay  the 
highest  value  within  the  thirty  days.  But  Sabinus  held  that 
the  provision  must  be  interpreted  as  if  plurimi  had  been  in- 
serted (§  218). 

[Extension  of  the  scope  of  Lex  Aquilia  by  the  prcetor's 
edict.]  It  has  been  held  that  an  action  under  the  Lex  only 
lies  when  the  damage  is  done  corpore  (by  the  body)  of  the 
wrongdosr.  So  if  damage  is  caused  in  any  other  way  an 
actio  utilis  must  be  brought ;  e.g.,  a  slave  is  shut  up  and 
starved ;  a  horse  is  lamed  by  over-driving ;  a  slave  is  per- 
suaded to  climb  a  tree  and  falls  and  is  damaged.  But  if  A 
pushes  B's  slave  off  a  bridge  into  a  river  and  the  slave  is 
drowned,  the  slave  is  killed  corpore  (§  219).  [The  actio 
directa  only  lay,  originally,  when  the  damage  to  the  res  was 
the  direct  consequence  of  the  physical  act,  e.g.,  killing  with  a 
sword ;  this  was  extended  by  interpretation  to  the  case  where 
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the  act  done  "corpore"  produced  a  state  of  things  from  which 
the  damage  resulted,  as  in  the  case  of  pushing  a  slave  into  a 
river.  Interpretation  was  then  supplemented  by  the  praetor's 
edict  which  gave  utiles  actiones  (1)  when  damage  to  a  res  was 
not  caused  corpore  (see  examples  above),  and  (2)  when  the 
res  itself  was  not  damaged  at  all  but  loss  was  caused  to  the 
owner,  e.g.,  A  throws  B's  silver  cup  into  the  sea  and  it  is  lost. 
Here  there  is  no  damage  to  the  cup,  but  B's  loss  is  as  great 
as  if  it  had  been  destroyed.  And  see  p.  92.] 

IV.  INJURIA  (insult). 

[Injuria,  in  its  widest  sense,  meant  onine  quod  non  jure 
fit,  i.e.,  any  unlawful  act.  But  it  is  here  used  in  a  narrow 
sense  as  meaning  any  wrongful  act  which  tends  to  injure  a 
person's  honour  or  reputation;  "insult"  seems  to  be  the 
nearest  English  equivalent.] 

Injuria  is  committed  not  only  by  striking  with  the  fist,  or 
a  stick,  or  whip,  but  by  speaking  scandalous  words  in  a  loud 
voice  (convicium) ;  or  by  A  seizing  B's  goods  and  advertising 
them  for  sale  under  an  order  from  the  praetor,  obtained  by  A 
on  the  ground  that  B  is  insolvent,  or  is  an  absconding  debtor, 
when  A  knows  that  B  is  not  in  his  debt  at  all ;  or  by  writing 
defamatory  prose  or  verses ;  or  by  constantly  following  a 
matron  or  youth  wearing  the  praetexta ;  and  in  many  other 
ways  (§  220). 

A  person  may  be  insulted  by  an  insult  to  (1)  a  person  in 
his  patria  potestas ;  (2)  a  person  in  his  manus,  (3)  his  wife, 
though  she  is  not  in  his  manus.  So  if  A's  daughter  B  is 
married  to  C  but  has  not  passed  into  C's  manus  and  she  is 
insulted  by  X,  X  is  liable  to  three  actions  for  insult  (§  221), 
[and  if  C  was  the  filius/amilias  of  D,  X  would  be  liable  to 
four  actions.]  But  no  one  is  liable  for  insult  to  a  slave, 
and  his  master  has  no  action ;  unless  the  insult  was  of  such 
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a  character  as  clearly  showed  an  intention  to  insult  the 
master  (§  222). 

The  penalty  for  insult. — The  XII.  Tables  enacted  (1)  for  a 
limb  broken,  retaliation  (talio),  (2)  for  a  bone  broken  or 
bruised  [other  than  a  limb  bone] ,  300  asses  if  a  free  man  was 
injured,  and  150  if  a  slave,  (3)  in  all  other  cases  25  asses 
(§  223).  But  the  rule  now  in  use  is  different ;  the  praetor 
permits  the  plaintiff  to  assess  his  own  damages ;  and  then 
the  judex  condemns  the  defendant  to  pay  that  sum,  or  a 
smaller,  at  his  discretion.  If,  however,  the  injuria  is  atrox, 
it  is  usual  for  the  praetor  to  assess  the  damages,  and  then  leave 
it  to  the  judex  to  condemn  in  that  amount  or  less ;  but  out 
of  respect  to  the  praetor,  the  judex  seldom  condemns  in  less 
(§  224).  [This  praetorian  remedy  for  insult  was  called  actio 
injuriarum.]  Injuria  is  atrox  (atrocious)  (1)  ex  facto  (from 
nature  of  the  act),  e.g.,  beating  with  whips  or  sticks ;  (2)  ex 
loco  (from  the  character  of  the  place  where  the  insult  is 
offered),  e.g.,  in  the  theatre,  or  forum;  (3)  ex  persona  (from 
the  rank  of  the  person  insulted  and  insulting),  e.g.,  a  magis- 
trate or  senator  being  insulted  by  a  person  of  lower  rank 
(§  225). 

[Note  on  obligationes  quasi  ex  delicto. — This  name  was  ap- 
plied to  obligationes  which  arose  from  wrongful  acts  other 
than  those  which  constituted  the  delicta  above  mentioned. 
Probably  so  called  because  recognised  as  actionable,  by  the 
praetor's  edict,  at  a  later  date  than  the  delicta',  e.g.,  if  &  judex 
gave  a  wrong  decision  either  intentionally  or  through  ignor- 
ance of  law,  he  was  liable  to  make  good  the  loss  to  the  person 
injured ;  and  the  master  of  a  ship,  or  inn,  or  stable,  was 
liable  to  pay  double  the  value  of  any  loss  caused  to  another 
person  by  the  fraud  or  theft  of  the  servants  he  employed  in 
the  ship,  etc.] 
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Acceptilatio,  35,  36,  222. 

—  Aquiliana,  224. 
Accessio,  21,  179. 

—  temporis  (or  possessions) ,  172. 
Actio — 

aestimatoria,  93,  213. 
bonse  fidei,  33,  87. 
commodati,  193. 

—  contraria,  193. 
communi  dividundo,  88. 
concept!  furti,  229. 
conduct!,  215. 

damni  injurise,  39. 

de  peculio  et  de  eo  in  rem  verso, 

221. 

de  tigno  juncto,  181. 
de  vi  bonorum  raptorum,  230. 
depensi,  208. 
deposit!,  194. 

—  contraria,  194. 
directa,  89,  239. 
empti  et  venditi,  213. 
exercitoria,  221. 
families  erciscundae,  88. 
ficticia,  89. 

fiducise,  33. 

finium  regundorum,  88. 

furti,  38,  228,  229. 

in  factum,  86,  92. 

in  factum  praescriptis  verbis,  196. 

in  personam,  21,  29,  189,  195. 

in  rem,  20,  170. 

injuriarum,  235. 

institoria,  221. 

locati,  215. 

mandati,  217. 

—  contraria,  217. 


Actio — continued — 

oblati  furti,  229. 

pigneraticia,  195. 
-  contraria,  195. 

prohibit!  furti,  229. 

pro  socio,  217. 

Publiciana,  89,  176. 

quanti  minoris,  93,  213. 

quasi  institoria,  221. 

quasi  Serviana,  195. 

quod  jussu,  221. 

redhibitoria,  93,  213. 

strict!  juris,  33,  87. 

suspect!  tutoris,  62,  156. 

tributoria,  221. 

tutelse,  62,  140. 

utilis,  89,  92. 

vectigalis,  215. 

vi  bonorum  raptorum,  230. 
Actus,  27. 
Addictio,  18. 
Aditio  hereditatis,  167. 
Adjudicatio,  26,  88. 
Adluvio,  179. 

Administratio,  of  guardian,  61. 
Adnotatio,  102. 
Adolescentes,  63,  154. 
Adoptio,  123. 

—  imperio    magistratus,   46,   123, 

125,  126. 

—  populi  auctoritate,  123. 
Adpromissio,  204. 
Adpromissor,  204. 
Adrogatio,  42,  123. 

—  effect  on  property,  44,  125. 

—  of  impuberes,  124. 
Adsertor  libertatis,  108. 
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Adstipulatio,  203. 

Adstipulator,  35,  203,  232. 

^diles  curules,  70,  92,  105. 

Aerarium,  76. 

Affinitas  118. 

Agency,  gratuitous,  217. 

—  in  acquisition  of  ownership  and 

possession,  91,  184. 

—  in  litigation,  91,  169. 

—  in  contract,  220,  221. 
Agent,  see  Agency. 
Ager  publicus,  83. 
Agnati,  52,  143. 

—  in  j  ure  cessio  of  hereditas  by,  167. 
Album  judicum,  12. 

—  of  prsetor,  80. 
Alluvio,  179. 

Anniculi  probatio,  111,  121. 

Antoninus  Pius,  114,  124,  220. 

Aguce  et  ignis  interdictio,  55,  133. 

Aquilian  stipulation,  224. 

Aquilius  Gallus,  224. 

Arbiter,  15. 

Arbitrium,  87- 

Arcaria  nomina,  36,  210. 

Arra,  211. 

Atrox  injuria,  235. 

Auctoritatis  interpositio,  61,  149. 

Augustus,  princeps  civitatis,  77. 

—  alters  effect  of  confarreatio,  117. 

—  confers  jus  respondendi,  98. 

—  creates  castrense  peculium,  117. 

Beneficium  cedendarum  actionum, 
208. 

—  divisionis,  208,  209. 

—  Legis  Cornelias,  207. 
Bilateral  contract,  211. 

Bona  fide  possession,  25,  90,  173. 

—  —  possessor,   remedies    of,    91, 

176,  180. 

of  slaves  and  free  per- 
sons, 165,  220. 

theft  from,  226. 

Bona  fides,  25,  173. 

Boni  mores,  8. 

Bonitarian  owner,  90, 171, 184,  220. 

manumission  by,  109, 

144. 


Bonitarian  oivnership,  90,  171, 176, 

184. 
Bonorum  possessio,  84. 

secundum  tabulas,  84. 

Bonorum  possessor,  91. 

Caesar  Augustus,  76,  77. 
Capitis  deminutio,  54,  132. 
maximi,  55,  133. 

—  —  media  (or  minor),  55,  133. 
minima,  55,  133. 

Capito,  100. 

Caput,  54,  107,  132. 

Cassiani,  100. 

Cassius,  100. 

Castrense  peculium,  117,  185. 

Causa,  162. 

Causa  conjectio,  14. 

—  cognitio,  83. 
Censor  morum,  70,  77. 
Census,  66. 

—  manumission  by,  108. 
Centumviri,  12. 
Centumviral  court,  12. 
Centuries,  66. 

Certum  pretium,  212. 

Children,  status  of,  119,  120,  135. 

Chirographa,  211. 

Civis  Romanus,  1,  51,  65,  132. 

Civitas  Bomana,  65. 

conferred  on  Italy,  75. 

how  acquired  by  Latini,  111. 

Claudius,  112,  114,  119. 
Clientes,  50. 
Cnceus  Flavius,  97. 
Codex  accepti  et  expensi,  36. 
Coemptio,  53,  128,  130. 
-  cum  fiducia,  59,  131. 
Cognitio  extraordinaria,  83. 
Cognitpr,  91,  169. 
Collegium  Pontificum,  2,  68,  95. 

—  —  interpretatio  by,  96. 
Colonice  civium  Bornanorum,  71. 

—  Latinse,  71. 
Comitia  — 

calata,  2. 

centuriata,  67,  71,  104. 
curiata,  1,  67,  71,  104. 
tributa,  70,  71. 
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Commercium,  65. 
Commodatarius  theft  by,  226. 

from,  228. 

Commodatum,  193. 
Commodum,  212. 
Concilium  principis,  102. 
Condemnatio,  in  formula,  87. 
Condictio — 

a  legis  actio,  15. 

actio  in  personam  stricti  juris, 
195. 

causa  data  causa  non  secuta,  40, 
197. 

furtiva,  229. 

indebiti,  40. 

sine  causa,  40,  182. 
Condictus  dies,  81. 
Conductor,  214. 
Condition,  in  contract,  200. 
Confarreatio,  41,  128,  129. 

—  change  in  effect  of,  130. 
Connubium,  41,  65. 

—  abstract  and  concrete  sense,  118. 
Conquest  of  Italy,  71. 
Consiliaplebis,  69,  70. 
Consiliarii  August i,  102. 
Constituta  pecunia,  219. 
Constitutio  principis,  101,  105. 

—  generates,  101. 

—  personales,  101. 
Constitutum,  219. 

—  debiti  alieni,  219. 

sui,  220. 

Consuls,  67. 
Contracts,  30,  191. 

—  bilateral,  211. 

—  by  agents,  220. 

—  classification  of,  191. 
Gaius,  190,  192. 

—  consensu,  211. 

—  formal,  30,  191. 

—  formless,  37,  191. 

—  how  discharged,  216,  218,  221. 

—  incapacity  to  make,  202. 

—  innominate,  196. 

—  invalid,  199. 

—  litteris,  35,  209. 

—  re,  192. 

—  unilateral,  211. 


Contracts,  verbis,  197. 
Contractus,  30,  191. 
Culpa,  62,  193,  231. 

—  lata,  62,  193. 
Curatio,  see  Curator. 
Curator — 

adolescentium,  63,  153. 

furiosi  et  prodigi,  63,  154. 
Curule  cediles,  70. 

-  edicta  of,  92,  105. 
Customary  law,  5. 

Damage  to  property,  38,  231. 
Damnum  injuria,  38,  231. 
Decretum,  101,  105. 
Dediticius,  73. 

—  on  manumission,  110,  122. 
Deductio,  28,  165. 
Deductio  in  domum,  117. 
Delicta,  37,  190,  225. 
Demonstratio,  in  formula,  89,  196. 
Deportatio  in  insulam,  133. 
Depositarius,  theft  by,  226. 
from,  228. 

Depositum,  194. 

—  miserabile,  194. 

—  irregulare,  194. 
Dies — 

cedens,  200. 

fasti  et  nefasti,  2. 

status  condictusve,  81. 

veniens,  200. 
Di/areatio,  54,  130,  137. 
DUigentia — 

exacta,  193. 

in  suis  rebus,  62,  193. 
Divorce,  54,  137,  138. 
Divortium,  54,  138. 
Dolus,  62,  193. 
Dominium,  20,  170. 

—  acquisition  of,  through  agent, 

184. 
-  ex  jure  Quiritium,  20,  170. 

—  how  acquired,  21. 

—  jure  civili,  171. 
jure    naturali     (or    gen- 
tium), 178. 

—  of  peregrini,  171. 
provincial  land,  161. 
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Dominus,  20. 

—  acquisition  of,  through   slaves, 

184,  220. 

—  ex  nudo  jure  Quiritium,  109. 

—  liability  of,  on  slaves'  contracts, 

221. 

—  remedies  if  res  was  stolen,  181. 

-  vindicatio  by,  170. 

—  who  cannot  alienate,  182. 
Dos,  147. 

—  alienation  of,  182. 
Dotis  datio,  148. 

-  dictio,  31,  148,  197. 

—  promissio,  148. 
Dotale  prcedium,  182. 

E dictum,  8. 

—  of  magistrates,  81,  105. 

-  princeps,  102,  105. 

—  Julianum  (or  Hadrianum),  95. 

—  novum,  80. 

—  perpetuum,  80,  95. 

—  provinciale,  93,  95,  105. 

—  repentinum,  80. 

-  tralaticium,  80. 
Emancipatio,  46,  138. 
Emphyteusis,  215. 
Emptio  bonorum,  217. 
Emptio  et  venditio,  211. 

and  hiring,  214. 

Epistola — 

manumission  by,  47,  109. 

of  princeps,  102,  105. 

Hadriani,  207. 
Equites,  66. 

Erroris  causes  probatio,  112,  121. 
Erus,  20. 

Exacta  diligentia,  193. 
Except io,  88. 

—  doli,  92,  180. 

—  pacti,  192. 

—  rei  in  judicium  deductse,  224. 

—  rei  judicatse,  224. 
Ex  die,  200. 
Executive  power,  5. 
Exercitor,  221. 
Existimatio,  8. 
Expensilatio,  36,  209. 
Extranea  persona,  186. 


Extranea      persona,      acquisition 

through,  187,  221. 
liability  on  contracts  of,  221. 

Falsa  causa,  162. 
Familia,  1,  65. 

—  strict  sense,  41. 

—  wide  sense,  43. 
Families  emptor,  51. 
Farreus,  129. 

Fas,  6. 

Fictions,  in  formula,  89. 
Fidejussor,  205,  208. 
Fidepromissor,  205. 
Fiducia,  32. 

—  mancipatio  cum,  32,  46,  177. 

—  coemptio  cum,  59,  131. 
Filiusfamilias,   Filiifamilias,    42, 

43,  116,  117. 

can  be  adstipulator,  203. 

contracts  of,  202,  220. 

how    freed     from    potestas, 

134. 

insult  to,  234. 

ownership    and     possession 

acquired  through,  184. 
Fiscus,  76. 
Foreigners,  8,  80. 
Formal  contracts,  30,  191. 
Formless  contracts,  37,  191. 
Formula,  81,  85,  86. 

—  arbitraria,  87. 

—  ficticia,  89. 

—  in  factum  concepta,  86. 

—  in  jus  concepta,  86. 
Formulary  procedure,  82. 

development  of  law  by,  85. 

Freedmen,  47,  110. 
Fructuum  perceptio,  181. 

—  separatio,  181. 
Furiosus,  47,  153,  183,  202. 
Furtum,  37,  226. 

—  conceptum,  229. 

—  lance  et  licio  conceptum,  229. 

—  manifestum,  37,  227,  230. 

—  nee  manifestum,  38,  228. 

—  oblatum,  229. 

—  possessionis,  226. 

—  remedies  for,  181,  229. 
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Furtum,  special  actions  relating  to, 
229. 

—  usus,  226. 

-  who  can  commit,  227. 

-  sue  for,  228. 

Gains,  103. 
Gens,  1,  49,  50,  144. 
Gentiles,  see  Gens. 
Gestio,  of  guardian,  61. 
Guardianship,  56,  139. 

Habere  rem  in  bonis,  171. 
Hadrian — 

his  council,  102. 

—  epistola  as  to  sureties,  207. 

—  rescript  on  responsa,  99,  106. 
other  enactments   of,  114,    151, 

117,  120,  142. 
Hereditas,  49,  167. 

-  aditio  of,  167. 

—  damnosa,  49. 

—  delata,  49. 

—  in  jure  cessio  of,  167. 

-  jacens,  49. 

—  sale  of,  168. 

—  usucapio  of,  J.76. 
Hereditatis  petitio*  177. 
Heres,  48. 

—  extraneus,  167. 

—  in  jure  cessio  by,  167. 

-  institution  of,  52,  168. 

-  necessarius,  49,  167. 

-  suus,  48,  167. 

-  usucapio  by,  172. 
Herus,  20. 

Hostis,  8,  81. 

Imaginaria  solutio,  222. 
Imperial  grant  of  civitas,  112,  121. 
Imperium — 
of  consuls,  67. 

—  prsetors,  79. 

—  princeps,  101,  102. 

—  king,  2,  3. 
Impossibility,  199,  200. 
Impubes — 

adrogatio  of,  124. 
contracts  of,  202. 


Impubes — continued — 
theft  by,  227. 
tutela,  149. 
Incsdificatio,  179. 
In  bonis  habere,  90,  171. 
Inelegans,  200. 
Infamia,  8. 
Infans — 
contracts  of,  202. 
tutela  of,  149. 
Infanti proximus,  203. 
Ingenui,  107,  118. 
Inheritance,  48. 
In  jure  cessio,  24. 

creating  servitudes,  164. 

-  in  adoption,  126. 

of  hereditas,  167. 

tutela,  145. 

— •  —  ususfructus,  166,  167. 
Injuria,  234. 
atrox,  235. 

—  damnum,  38,  231. 

—  meaning  insult,  234. 

penalties  for,  235. 

In  libertate  esse,  109. 
Innominate  contracts,  196. 
Institor,  221. 

Institutes  of  Gains,  103. 
Intentio,  in  formula,  86. 

—  in  factum  concepta,  86. 

-  jus,  86. 

Interdict  procedure,  83. 
Interdictum,  8,  83. 

—  mode  of  protecting  possession, 

84. 

—  quorum  bonorum,  85. 
Interpretatio,  95. 

—  by  pontifices,  96. 

—  jurists,  97. 

-  juris  auctores,  98. 
Inutiles  stipulationes,  199. 
Italian  Allies,  72,  75. 
Iter,  27. 
Iteratio,  112. 

Judex,  12. 

Judicis  postulatio,  15. 

Judicium,  12. 

—  legitimum,  148,  224. 
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Judicium  imperio  continens,  224. 

—  tutelse,  140. 

Jura  in  re  aliena,  26,  94,  195,  215. 
Jurapr&diorum,  26,  160. 

how  created,  27,  164. 

extinguished,  166. 

Jurata  promissio  liberti,  197. 
Juris  auctores,  98. 
Jurisprudentes,  97. 

—  influence   on  imperial    legisla- 

tion, 102. 

-  jus  respondendi  of,  98. 

-  responsa  of,  99, 106. 

—  their  legal  treatises,  98,  99,  106. 

—  two  schools  of,  100. 
Juristic  literature,  98,  99.  107. 
Jus,  6. 

—  JSlianum,  97. 

—  civile,  79,  104. 
Papirianum,  7. 

—  commercii,  65. 

—  connubii,  41,  65,  118. 

—  edicendi,  79. 

—  Flavianum,  97. 

—  gentium,  80,  99,  104,  113,  178. 

—  honorarium,  94. 

—  in  re  aliena,  26. 

—  in  rem,  21. 

—  in  personam,  21. 

—  Italicum,  94. 

—  Latii,  71. 

— -  moribus  constitutum,  7,  79. 

—  naturae,  104. 

—  naturale,  99,  100,  104,  178. 

—  postliminii,  55,  134. 

—  Quiritium,  7. 

—  respondendi,  98. 
Jiista  causa — 

in  relation  to  usucapio,  173. 
traditionis,  162. 
Justce  nuplia,  117,  128. 

—  conditions  of,  117,  118. 

King,  3. 

Labeo,  100. 
Latinitas,  71. 
Latini,  71,  73. 

—  Juniani,  110. 

—  modes  of  becoming  cives,  111. 


Law,  4. 
Legati,  106. 

—  Csesaris,  106. 
Leges  mancipii,  31. 

—  regies,  7. 

Leg  is  actio  procedure,  7,  11. 
Legislative  power ,  5. 
Leg  itimum  judicium,  148,  224. 
Lex  (meaning  the  term  of  a  trans- 
action), 31. 

—  fiducise,  32. 

—  (meaning  a    legislative    enact- 

ment), 104. 

—  ^butia,  86. 

—  Mlia  Sentia,  110,  111,  112,  115. 

—  Appuleia,  206. 

—  Aguilia,  39,  231. 

—  Atilia,  60,  146. 

-  Atinia,  174. 

—  Calpurnia,  16. 

—  Canuleia,  70. 

—  centuriata,  67,  78,  104. 

-  Cicereia,  207. 

—  Cornelia  (as  to  sureties),  207. 

de  edictis,  80. 

sicariis,  115. 

—  curiata,  2,  78,  104. 

-  Fufia  Caninia,  115. 

-  Furia  de  spo'nsu,  18,  206. 

—  Hortensia,  70,  105. 

—  Julia  de  adulteriis,  138,  182. 

-  de      maritandis      ordinibus, 
147. 

et  Papia  Poppcea,  118,  139, 

152. 

Plautia,  173. 

Titia,  60,  146. 

judiciaria,  148,  224. 

vicesirna,  207. 

—  Junia  Norbana,  110. 

—  Licinia,  70. 

—  Minicia,  121. 

—  Ogulnia,  70. 

—  Petronia,  114. 

—  Platoria  (or   Lcetoria)    63,   88 

154. 

—  Pcetelia  Papiria,  31. 

—  provincise,  72. 

—  PuUilia,  18,  208. 
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Lex  Kegia,  77,  105. 

—  Silia,  15. 

—  Scribonia,  28,  165. 

—  XII.  Tabularum,  69,  96. 

-  —  provisions     of,     relating 
to:  — 

Agnati,  53,  143. 
Actio  de  tigno  juncto,  181. 
—  tutoris  suspecti,  62. 
Curatio,  63,  153,  183. 
Damage  to  property,  38. 
Furtum,  37,  227,  228,  229. 
Injuria,  40,  235. 
Mancipabio       (payment      of 

price),  23  ;  (leges  mancipii). 

31,  51 ;  (three  sales  of  son), 

45,  135. 
Manus  (trinoctio  abesse),  53, 

129. 

Manus  injectio,  17,  18. 
Pignoris  capio,  19. 
Sacramentum,  14. 
Status  condictusve  dies  cum 

hoste,  81. 

Tutela,  58,  143,  144. 
Usucapio  (one,  or  two  years), 

25,  172  ;  (res  furtivse),  173  ; 

(woman's     res      mancipi), 

174-5. 
-  Vnllia,  19. 

—  Visellia,  112. 
Libertini,  -a,  47,  107,  118. 

—  classes  of,  110. 

—  tutela  over,  144. 
Libertus,  -a,  see  Libertini. 
Libripens,  22 

Literal  contract,  35,  209. 
Litis  contestatio^  14,  224. 
Locatio  et  conductio,  213. 

operarum,  214. 

—  operis,  214. 

-  rei,  214. 
Locator,  214. 

Longi  temporis  possess io,  94,  175. 
quasi  possessio,  94,  175. 

-  prceseriptio,  94,  175. 
Luceres,  1. 

Lucullus,  230. 
Lunatic,  63,  183,  202. 


Mancipatio,  22,  171. 

-  cum  fiducia,  32,  46,  177. 

-  of  rustic  prsedial  servitudes,  164. 

-  sestertio  nummo  uno,  24. 

-  Will  made  by,  51. 

Mancipii   causa,    Mancipium,    44 
131,  135,  202. 
—  how  terminated,  138. 
Mandata,  101,  105. 
Mandatarius,  217,  219. 
Mandator,  217. 
Mandatum,  217. 

-  how  terminated,  218. 

-  qualificatum,  218. 
Mains  Latium,  122. 
Manumissio,  45,  108. 

—  effect  of,  109. 

-  justa  et  legitima,  47,  103. 

—  minus  solennis,  47,  108. 

-  solennis,  47,  108. 
Manus,  20,  44. 

—  over  women,  44,  127. 
how  created,  129. 

how  terminated,  137. 

Manus  consertio,  13. 

—  injectio,  16. 

-  pro  judicatis,  18. 
—  pura,  19. 

Marcus  Aurelius,  117,  155. 
Maritalis  affectio,  117. 
Mater familias,  41. 
Matrimonium,  53,  128. 
Merces,  214. 
Minor,  63. 
Minus  Latium,  122. 
Mistake,  199. 
Mutuum,  193. 

Naturalis  obligatio,  190.    •**• 

—  ratio,  99,  104,  140. 
Negotiorum  gestio,  225. 
Negotium  bonce  fidei,  32. 

—  stricti  juris,  33. 
Nero,  112. 

Nexi  liberatio,  30. 

Nemim,  30,  191. 

Nexus,  30. 

Nobiles,  73. 

Nomen  transcripticium,  35,  209. 
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Nomina  arcaria,  36,  210. 
Novatio,  169,  209,  222. 
Novce  dausulcz,  81. 
NOXCB  deditio,  43,  132,  139. 
Nuda  proprietor,  165. 
Nudumpactum,  192. 
Nulli  res  sua  servit,  166. 
Nuncupatio,  51. 
Nuptice,  120,  128. 

—  justae,  117,  128. 

Obligatio,  29,  189. 

—  assignment  of,  91,  169. 

—  civilis,  190. 

—  divisions  of,  189. 

—  enforcement  of,  189. 

—  ex  contractu,  190. 

division  of,  190,  191,  192. 

how  extinguished,  221. 

—  ex  delicto,  37,  225 

—  naturalis,  190. 

—  quasi  ex  contractu,  40,  225. 

—  quasi  ex  delicto,  40,  235. 
Occupatio,  21,  178. 
Octavianus,  75,  76. 
Ownership,  20. 

—  bonitarian,  90,  171. 

—  of  peregrini,  171. 

—  of  provincial  land,  171. 

—  quiritarian,  90,  170, 

Pacta  vestita,  192,  219. 
Pactio,  165. 

-  et  stipulatio,  161,  165. 
Pactum,  30,  190. 

—  conventum,  190. 

—  nudum,  192. 

—  vestitum,  192,  219. 
Par  ens,  58,  145. 

—  manumissor,  58. 
Partner,  217. 
Paterfamilias,  41,  116,  184,  220. 

—  insult  to  persons  in  power  of, 

234. 

Patres  et  conscripti,  68. 
Patria  potestas,  43,  116. 
-  how  created,  117. 

terminated,  134. 

Patricians,  51. 


Patrimonium,  48. 
Patronus,  58,  144. 
Peculium,  43,  47,  115. 

—  castrense,  117,  185,  202. 

—  profecticium,  117. 
Peregrinus,  -a,  73. 

-  dediticius,  73,  110. 

—  law  relating  to,  80. 

—  ownership  of,  171. 
Periculum,  212. 
Permutatio,  196,  212. 
Persona,  107. 

Personal  servitudes,  28,  160. 
Pignoris  capio,  19. 
Pignus,  194. 

—  a  contract  re,  194. 

—  a  jus  in  re  aliena,  195. 

—  theft    of    thing    pledged,    226, 

228. 

Plantatio,  179. 
Plebeians,  50,  65,  105. 

-  equality  with  patricians,  69. 
Plebiscitum,  50,  65,  105. 
Plebs,  50,  105. 

—  urbana,  74. 

Pledgee,  alienation    by,  184  ;  theft 

from,  226,  228. 

Pontifex  Maximus,  2,  77,  101. 
Pontifices,  2,  95. 
Populares,  75. 
Populus  Eomanus,  1,  105. 
Positive  law,  5. 
Possessio,  84. 

—  ad  interdictum,  176. 
—  usucapionem,  176. 

—  bona  fide,  90,  173,  176. 

—  bonorum,  84. 

—  ex  justa  causa,  173. 

—  longi  temporis,  175. 

—  of  provincial  land,  94,  171. 

—  persons  thro  ugh  whom  acquired, 

184. 

—  theft  of,  226. 
Postliminium,  55,  134. 
Postumi  liberi,  48,  142. 
Potestas,  113. 

—  dominica,  47,  114,  134. 

-  patria,  43,  116,  134. 

Pr cedes  litis  et  vindiciarum,  14. 
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Prcedia  in  Italico  solo,  94. 

—  Italica,  94,  162. 

—  stipendiaria,  76,  162. 

—  tributaria,  76,  162. 
Prcedial  servitudes,  26,  160. 
Prcediator,  178. 
Prcediatura,  178. 
Pra>dium  urbanum,  26. 

—  rusticum,  26. 

—  Italicum,  162. 

Pr<xscriptio     longi     temporis,    94, 

175. 

Prceses,  72,  105. 
Prcetor  peregrinus,  82. 

—  urbanus,  70,  79. 
edicta  of,  79. 

—  development  of  law  by,  82,  221, 

233. 

Precarium,  177. 
Princeps  civitatis,  77. 

—  constitutiones  of,  101. 
Principate,  The,  76. 
Proconsul,  72,  106. 
Proculians,  100. 
Proculus,  100. 

Procurator,  acquisition   of  posses- 
sion through,  186. 

—  alienation  by,  184. 

—  in  litigation,  91,  169. 
Prodigus,  153. 

Prohibited  degrees  of  relationship, 

119. 

Proprietor,  72. 
Prorogatio  imperil,  72. 
Provincice  Ccesaris,  76,  105. 

-  Lex,  72. 

-  populi  Romani,  76,  105. 
Provincial  edict,  93,  105,  106. 

—  land,  94,  171. 

—  system,  The,  72. 
Pubertati  proximus,  203. 
Pupillus,-a,  56,  139. 

—  alienation  by,  182. 

—  contracts  with,  202. 

Qucestor,  105,  106. 
Quarto,  Antonina,  124. 
Quasi  possessio,  94,  165. 
Quintus  Mucius  Sccevola,  98. 


Quiritarian  ownership,  90,  107, 109, 

161. 
Quirites,  2. 

Bamnes,  1. 
Rapina,  230. 
Recuperatio,  9,  80. 
Recuperatores,  81. 
Relationship  by  blood,  etc.,  118. 
Renunciatio  callida,  216. 
Republic,  The,  67,  75. 
Repudium,  54,  138. 
Res,  157. 

—  corporales,  159. 

—  —  how  acquired,  170. 

—  divini  juris,  157. 

—  dominans,  26. 

—  extra    nostrum    patrimonium, 

157. 

—  furtivse,  173. 

—  humani  juris,  158. 

—  incorporales,  159. 

—  how  acquired,  164. 

—  in  nostro  patrimonio,  157. 

-  mancipi,  22,  90,  161,  162. 

-  mobiles,  226. 

—  nee  mancipi,  24,  161,  162. 

—  nullius,  158,  178. 

—  privatse,  158. 

-  publicse,  158. 

—  quasi  religiosse,  158. 
sacrse,  157. 

—  religiosae,  157. 

—  sacrae,  157. 

—  sanctee,  158. 

—  serviens,  26. 

—  singulae,  163. 

how  acquired,  164. 

-  universitatis,  158. 
Rescriptum,  101. 

Responsa  prudentium,  93,  99,  106. 
Restitutio  in  integrum,  64,  83,  155. 
Rex,  3. 

—  sacrorum,  130. . 
Rights,  4. 

Sabinians,  100. 
Sabinus,  100. 
Sacramento  provocatio,  13. 
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Sacr  amentum,  11. 

—  in  rem,  12. 

personam,  12. 

Salvius  Julianus,  95. 

-  edictum  of,  95. 
Sanction,  4,  6. 
Satio,  179. 

Satisdatio  tutor um,  etc.,  155. 
Schools  of  jurists,  The,  100. 
Sectio  bonorum,  217. 
Self-redress,  6. 
Senatus,  2,  68,  105.  - 

-  ascendency  of,  73. 
Senatusconsultum,  74,  79,  105. 

-  Claudianum,  113,  114,  121. 

—  Juventiamim,  177. 

—  Macedonianum,  193. 

—  of  Maximus  and  Tubero,  130. 
Pegasus  and  Pusio,  112. 

-  the,  as   to    erroris    causoe   pro- 

batio,  112,  121. 
appointment    of     tu- 

tores  146. 

Separatio  fructuum,  181. 
Servitudes,  26. 

—  how  acquired,  164. 

—  —  extinguished,  166. 

—  personal,  28,  160. 

—  predial,  26,  160. 
Servitutes,  26. 

—  personarum,  28,  160. 
Servius  Tullius,  reforms  of,  97. 
Servus,  -a,  47. 

—  acquisition  by  means  of,  184. 

-  by  birth,  113. 

—  by  loss  of  libertas,  114. 

—  contracts   with,  197,   202,    220, 

221. 

—  how  manumitted,  108. 

—  jus  gentium  as  to,  99,  113. 
•  natural e  as  to,  99. 

—  power  over,  114. 

—  restrictions  on  manumission  of, 

115. 

—  status   of,   after    manumission, 

110. 

-  insult  to,  234. 
Sextus  JEliU8  Patns,  97. 
Sextus  Papirius,  7. 


Slave,  see  Servus. 
Societas,  215. 

—  how  terminated,  216. 

-  leonina,  216. 

-  renunciatio  callida,  216. 

—  totorurn  bonorum,  215. 

—  unius  negotii,  215. 
Solutio,  221. 

-  imaginaria,  222. 
Solutionis  causa  adject  us,  202. 
Sources  of  Roman  Liio,  104. 
Sovereign  political  autJwrity,  5. 
Specificatio,  180. 

Sponsio,  33,  198. 

-  et  restipulatio  tertise  partis,  16. 

—  in  interdict  procedure,  83. 
S/xmsor,  33,  35,  205. 

State,  The,  5. 

enforcement  of  law  by,  6. 

Status,  54,  65,  73,  110. 

-  of  children,  119,  120,  135. 
Status  dies,  81. 
Stipendium,  76. 
Stipulatio,  33,  197. 

—  Aquiliana,  224. 

—  duplse,  213. 

—  inutilis,  199. 
Stipulationcs    emptce    et    venditcc 

heredi  atis,  168. 
Stoic  philosophy,  98. 

—  jus  naturale  derived  from,  99. 

—  division  of  res  corporales  and  in- 

corporales,  159. 
Sub  condicione,  200. 
Subscriptio,  of  censor,  70. 

-  princeps,  104. 
Sui  heredjs,  48,  167. 
Sureties,  35,  204. 
Syngrapha,  211. 

Testament nm,  50. 

—  manumission  by,  108. 

—  in  comitis  calatis,  50. 

-  in  procinctu,  50. 

—  per  ees  et  libram,  51. 

-  tutores  appointed  by,  57,  142. 
Tiberius,  130. 

-  Coruncanius,  97. 
Tities,  1. 
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Traditio,  24,  162. 

—  of  res  mancipi,  90,  162. 

—  essentials  of,  162. 
Trajan,  112,  117. 
Tribuni  plebis,  69. 
Tribuniciapotestas,  77. 
Tribus  rusticce,  66. 

—  urbanee,  66. 
Tributum,  76. 
Trinoctio  abesse,  129. 
Tutela,  56,  139. 

—  a  muDUS  publicum,  156. 

-  mulierum,  56,  61,  140,  149. 

-  impuberum,  56,  60,  140,  149. 

—  termination  of,  62,  151. 
Tutor,  56,  139. 

—  alienation  by,  184. 

—  Atilianus,  146. 

—  cessicius,  58,  145. 

—  ex  Lege  Julia  et  Titia,  146. 

—  fiduciarius,  59,  145. 

—  legitimus,  58,  145. 

—  optivus,  57,  143. 

-  powers  and  duties  of,  60,  149. 

—  prsetorius,  60,  148. 

—  suspectus,  removal  of,  156. 

—  under  the  Sc.,  146. 

—  when  excused  from  office,  156. 
Twelve   Tables,  The,  69;   and  see 

Lex  XII.  Tabularum. 

Ulpian,  99. 

Universitas  juris,  44,  48,  163. 

-  personarum,  158. 
Unilateral  contracts,  211. 
Usuarius,  28. 
Usucapio,  25,  172. 

—  essentials  of,  172. 

—  libertatis,  166. 


Usucapio,  lucrativa,  176,  178. 

—  pro  herede,  52,  176. 
Usureceptio  ex  fiducia,  177. 

—  prsediatura,  178. 
Usus  (usucapio),  25. 

-  (jus  in  re  aliena),  28,  160. 

-  mode  of   creating  manus,   53, 

128,  129. 
Ususfructuarius,  28,  160. 

—  acquisition  of,  by  slave,  186. 
of  fructus  by,  181. 

-  in  jure  cessio  by,  166,  167. 
Ususfructus,  28,  160. 

Vadimonium,  31,  191. 
Vespasian,  112. 
Verbal  contract,  33,  197. 
Via,  27. 

Vindex,  17,  108. 
Vindicatio,  170. 

—  utilis,  171. 
Vindicta,  45,  108. 

Wager  per  sponsionem,  33,  84. 
Will,  50,  51. 

—  manumission  by,  108. 

-  tutores  appointed  by,  57,  142. 
Women,  cannot  be.adrogated,  123. 
tutores,  153. 

—  in  tutela  56,  61,  139. 

—  alienation  by,  61,  183. 

contracts  of,  141,  203. 

wills  of,  141. 

—  in  manu,  127. 

-  can    be    adstipulatores, 
203. 

contracts  of,  202. 

insult  to,  234. 

—  when  free  from  tutela,  152. 
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